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Arthur L. Bugay, Pa. Prods. Liab. at the Crossroads: Bugosh, Berrier and the Restatement1

(Third) of Torts, 81 Pa. Bar Ass’n Quarterly 1, 5-6 (2010).
Kiak v. Crown Equip. Corp., 989 A.2d 385, 390 (Pa. Super. Ct. 2010) (citing RESTATEMENT2

(SECOND) OF TORTS § 402A (1965); Webb v. Zern, 220 A.2d 853 (Pa. 1966)).  Section 402A
provides: “One who sells any product in a defective condition unreasonably dangerous to the
user or consumer or to his property is subject to liability for physical harm thereby caused . . . if
(a) the seller is engaged in the business of selling such a product, and (b) it is expectd to and
does reach the user or consumer without substantial change in the condition in which it is sold.” 
Section 402A further provides that liability is imposed even though “the seller has exercised all
possible care” and in the absence of “any contractual relation with the seller.”
391 A.2d 1020, 1027 (Pa. 1978).  The court stated, “[i]t is clear that the term ‘unreasonably3

dangerous’ has no place in the instructions to a jury as to the question of ‘defect’ in this type of
case.”  Azzarello, 391 A.2d at 1027.
Id. at 1027 n.12.  The court cited the proposed jury instruction, which provides, 4

‘the (supplier) of a product is the guarantor of its safety.  The product must,

therefore, be provided with every element necessary to make it safe for (its

intended) use, and without any condition that makes it unsafe for (its intended)

use.  If you find that the product, at the time it left the  defendant’s control, lacked

any element necessary to make it safe for (its intended) use or contained any

condition that made it unsafe for (its intended) use, then the product was

defective, and the defendant is liable for all harm caused by such defect.
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WHY PENNSYLVANIA SHOULD ADOPT THE RESTATEMENT (THIRD) OF TORTS: 
PRODUCTS LIABILITY

Under the common law approach, a plaintiff in a products liability case was required to

proceed under either a theory of breach of warranty or a products negligence claim.   Since 1966,1

however, Pennsylvania has followed Section 402A of the RESTATEMENT (SECOND) OF TORTS,

which imposes strict liability on sellers of defective products.   In Azzarello v. Black Brothers2

Company, Inc., the Pennsylvania Supreme Court refined its statement of the law, explaining that

negligence terminology has no place in a products liability case, and holding that the trial court’s

use of the phrase “unreasonably dangerous” in charging the jury improperly inserted negligence

into the case.   The court explained that the jury charge should avoid reference to negligence3

terms while still providing a clear definition of “defect.”4

http://www.margolisedelstein.com


Id. (citing Pa. Standard Civil Jury Instruction 8.02 (Civil), Subcommittee Draft (1976)).
Berrier v. Simplicity Mfg., Inc., 563 F.3d 38, 52 (3d Cir. 2009) (quoting Phillips, 841 A.2d at5

1006-07).  
Davis v. Berwind Corp., 690 A.2d 186 (Pa. 1997) (emphasis added).6

Phillips v. Cricket Lighters, 841 A.2d 1000, 1012 (Saylor, J., concurring).  See also Bugay,7

supra note 1, at 5-6 (“Pennsylvania has made foreseeability an indelible part of strict products
liability claims”).
Gaudio v. Ford Motor Co., 976 A.2d 524, 541 (Pa. Super. Ct. 2009) (citing Ferraro v. Ford8

Motor Co., Inc., 223 A.2d 746 (Pa. 1966)) (emphasis added).  Further, to prove misuse of the

product, the defendant is required to provide evidence “that the use was ‘unforeseeable or

outrageous.’”  Gaudio, 976 A.2d at 541 (quoting Childers v. Power Line Equip. Rentals, Inc.,

681 A.2d 210, 208 (Pa. Super. Ct. 1996)).
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Pennsylvania courts have not always been consistent, however.  As the Third Circuit

Court of Appeals has pointed out, Pennsylvania courts have often employed negligence

terminology in deciding products liability cases.   For example, in Davis v. Berwind Corp., the5

court held that a manufacturer who had made a safe product which was subsequently made

unsafe by changes made by a party other than the manufacturer could be held liable if the

“manufacturer could have reasonably expected or foreseen such an alteration of its product.”6

Additionally, as Pennsylvania Supreme Court Justice Saylor has pointed out,

Pennsylvania courts have not only used negligence terminology in deciding strict liability cases;

negligence concepts have actually played a central role in design defect cases.   For example, in7

the context of the defense of assumption of the risk, the Superior Court held that in order to

prove assumption of the risk, the defendant must prove “that the buyer knew of a defect and yet

voluntarily and unreasonably proceeded to use the product.”   Thus, it is disingenuous to8

continue to insist that negligence concepts have no place in Pennsylvania jurisprudence.

Based on Pennsylvania’s history of incorporating negligence terminology and concepts in

products liability cases, the Third Circuit predicted, in Berrier v. Simplicity Manufacturing, Inc.,
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Berrier, 563 F.3d at 40.9

Berrier, 563 F.3d at 45.10

Id. at 52 (quoting Phillips, 841 A.2d at 1006-07).  Although Pennsylvania courts have11

“‘remained steadfast in . . . proclamations that negligence concepts should not be imported into
strict liability law, [they have] muddied the waters at times with the careless use of negligence
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that Pennsylvania would abandon § 402A and adopt §§ 1 and 2 of the RESTATEMENT (THIRD) OF

TORTS: PRODUCTS LIABILITY .   Sections 1 and 2 provide,9

§ 1.  Liability Of Commercial Seller or Distributor For Harm Caused By
Defective Products

One engaged in the business of selling or otherwise distributing products who
sells or distributes a defective product is subject to liability for harm to persons or
property caused by the defect.

§ 2.  Categories Of Product Defect

A product is defective when, at the time of sale or distribution, it contains a
manufacturing defect, is defective in design, or is defective because of inadequate
instructions or warnings.  A product:

1. contains a manufacturing defect when the product departs from its
intended design even though all possible care was exercised in the
preparation and marketing of the product;

2. is defective in design when the foreseeable risks of harm posed by the
product could have been reduced or avoided by the adoption of a
reasonable alternative design by the seller or other distributor, or a
predecessor in the commercial chain of distribution, and the omission of
the alternative design renders the product not reasonably safe;

3. is defective because of inadequate instructions or warnings when the
foreseeable risks of harm posed by the product could have been reduced or
avoided by the provision of reasonable instructions or warnings by the
seller or other distributor, or a predecessor in the commercial chain of
distribution, and the omission of the instructions or warnings renders the
product not reasonably safe.

Although the Third Circuit Court of Appeals acknowledged the Pennsylvania Supreme

Court’s holding in Phillips v. Cricket Lighters,  the court noted that negligence concepts had, at10

times, been applied in products liability cases.   The court was also persuaded by Justice Saylor’s11
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terms in the strict liability arena.’”  Id.
Berrier, 563 F.3d at 53 (citing Phillips, 841 A.2d at 1018 (Saylor, J., concurring)).12

971 A.2d 1228 (Pa. 2009).13

Bugosh, 971 A.2d at 1229.14

Id. at 1229.15

Covell v. Bell Sports, Inc., 651 F.3d 357 (3d Cir. 2011).16

Covell, 651 F.3d at 364.17
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concurring opinion in Phillips, which argued that Pennsylvania should adopt the Third

Restatement’s approach to products liability cases.12

When the Pennsylvania Supreme Court agreed to hear the case of Bugosh v. I.U. North

America, Inc., it seemed possible that Pennsylvania would adopt the Third Restatement.   The13

court, per curiam, and without a written opinion, dismissed the appeal as having been

improvidently granted, however.   Justice Saylor, joined by Chief Justice Castille, filed a14

dissenting opinion, in which he harshly criticized Pennsylvania’s failure to adopt the Third

Restatement.15

In July 2011, the Third Circuit reaffirmed its prediction that the Pennsylvania Supreme

Court would adopt the Third Restatement.   The court disagreed with the plaintiffs’ assertion16

“that the dismissal of Bugosh indicates the Supreme Court of Pennsylvania’s contentment with

the Restatement (Second) of Torts,” stating that “[r]eading the tea leaves of a certiorari or

allocatur dismissal is risky business; one could just as reasonably conclude that the dismissal

here indicates the Court’s approval of Berrier as much as it indicates its approval of section

402A.”17

Consequently, the current state of Pennsylvania products liability law is more confused

than ever.  Pennsylvania state courts are apparently committed to § 402A of the Second

Restatement, however, there has been no express declaration to that effect.
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Phillips, 841 A.2d at 1012 (Saylor, J., concurring)18

Phillips, 841 A.2d at 1019 (Saylor, J., concurring) (citing RESTATEMENT (SECOND) TORTS §19

402A).
Id. at 1019 (citing RESTATEMENT (THIRD) TORTS: PROD. LIABILITY § 2(a)).20

Id. (citing RESTATEMENT (THIRD) TORTS: PROD. LIABILITY § 2(b)).21

RESTATEMENT (THIRD) TORTS: PROD. LIABILITY § 2(c).22
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The approach set forth by § 402A has proven too rigid.  Justice Saylor, who has

consistently presented well-reasoned arguments for the adoption of the Third Restatement, has

noted that although Pennsylvania courts have repeatedly maintained that negligence terminology

has no place in a products liability action, such an assertion is undermined by many of the cases

decided since the adoption of § 402A.18

In light of the confusion which has resulted from the asserted strict liability standard

despite the application of negligence principles, it makes sense to adopt the Third Restatement,

which takes the subtleties and factual nuances of each case into account.  Under the Second

Restatement, there are three categories of defective products: “manufacturing defects, design

defects, and defects arising from inadequate warnings or instructions.”   In the Third19

Restatement, those categories are retained.  Further, liability in manufacturing defect cases is

still determined according to a strict liability standard; the court must consider whether the

allegedly defective product conforms to its intended design.   Defective design cases are treated20

differently under the Third Restatement’s approach, however.  Under the Third Restatement, the

design of a product is defective “when the foreseeable risks could have been reduced or avoided

by the use of a reasonable alternative design, and when the failure to utilize such a design has

caused the product to be ‘not reasonably safe.’”   Warnings defect cases also incorporate21

foreseeability, imposing liability “when the foreseeable risks of harm posed by the product could

have been reduced or avoided by the provision of reasonable instructions or warnings.”22
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RESTATEMENT (THIRD) TORTS: PROD. LIABILITY § 2 cmt. a.23

Id.24

Id.25

Azzarello, 391 A.2d at 1027.26
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The comments to § 2 of the Third Restatement explain the justification for the changes.

Strict liability was retained for manufacturing defects based on the idea that doing so encourages

manufacturers to invest in safety measures, while liability premised on negligence may allow

manufacturers to “escape their appropriate share of responsibility.”   With respect to design and23

warnings defects, however, a foreseeability analysis is appropriate because “[p]roducts are not

generically defective merely because they are dangerous.”   Rather, the risk presented by the24

product must be balanced against its utility.   This type of balancing has already been25

implemented in Pennsylvania.  Although the court boldly stated in Azzarello that negligence

concepts have no place in products liability analysis,  the cases discussed above belie that26

assertion.  Thus, the Third Restatement merely acknowledges the realities of products liability

law and clearly articulates the principle that has already been applied by many courts.

Continuing to apply § 402A will only result in more confusion as to the appropriateness of

foreseeability analysis in products liability cases.

Although negligence concepts have been applied to products liability cases since § 402A

was adopted, Pennsylvania courts have continued to insist that foreseeability analysis has no

place in a products liability action.  The adoption of the Third Restatement would not constitute

a drastic change to Pennsylvania products liability jurisprudence.  Instead, its adoption would

merely acknowledge the realities of design and warnings defect cases and set forth a clear

standard for courts to follow in the future.  Therefore, it is urged that Pennsylvania adopt §§ 1

and 2 of the RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY.
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Katherine Lowery represents insurers and their insureds in various civil actions,

including general liability, municipal liability, accounting malpractice, and

subrogation.  She also has experience in Estate Planning.
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