LIABILITY LESSONS

“Whisper or scream, you have the same duty to

report the matier to your professional liability

insurance carrier when trouble comes.”

Trouble Can Be Heard in a Whisper or a Scream

By Jonathan 5. Ziss, D

Insightful lessons can be learned by review-
ing professional linbility isiues. With this
in mind, Mather & Co., a division of
Bollinger Inc., provides this column. For
more information, contact Mather ut

philadelphia@bollingerinsurance.com.

hen trouble cames close, often
Wyou can hear its noisy arrival.

Bur o protect your liability insur-
ance coverage, you need to listen
for trouble both as a whisper and a
scream.

The announcement of a lawsuir,
for example, arrives with unmistakable
noise: a sheriff serving a summons
and complaint. That is heard loud and
clear. More often, trouble first whispers
to you, such as when a clienc calls and
says, “Bob, I think we need to ralk
about how your office handled our
2004 returns.”

Whisper or scream, you have the same
duty to reporr the matter to your profes-
sional liability insurance carrier when
trouble comes.

Claims-Made Policy

Often, professional liability insurance
policies are written on a “claims made
and reported” basis rather than an
“occurrence” basis. The distincrion is
significant. An occurrence-based policy
covers losses that occur during the
policy period, regardless of when the
actual lawsuit or formal demand for
arbirration is made. Think of an auto
policy, for example. Suppose that an
auto accident in year one results in the
filing of a lawsuic in year two. An occur-
rence policy that covered the year-one
time period will cover that loss. With a
claims-made policy under the year-two
policy would be triggered because thart’s
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when the lawsuit was filed, irrespective
of when the loss occurred. One reason
professional liability policies are written
on 2 claims-made basis is that, given
the nacure of professional services, pin-
pointing an occurrence can be difficulr
to define.

Defining “Claim™
Another facet to consider in professional
liability insurance coverage is what kind
of “claim” will serve to trigger coverage?
A civil lawsuit is a claim, for sure. With

freshly served lawsuit papers in your
hand, your response plan is clear because
it is easy to recognize the need to put
your carrier on notice.

Whart about situations thar are not so
clear? Say an invoice is teturned with a
check for partial payment and a scrawled
note stating, “Not paying for So-and-So’s
time due to audit.” When you follow up,
you'e told, “Lec’s see how you make out
with the audir, then we can wmlk abour
your bill.” Should you consider chis to be
a potential claim, and go ahead and repor

HIRE
OPPORTUNITY

Cuaranteed *

ra S09

L) e

Robert Half [nternational has been setting hiring standards for over 58
years. So as it becomes increasingly difficult to find highly skilled finance
and accounting professionals, there’s only one recruitment company that
meets your exacting hiring needs: Robert Half Finance & Accounting, Need
more? A recent survey of Fortune (000 companies ranked Robert Half
Finance & Accounting the number one provider of highly skilled candidates
for full-time positions by a 3-to-1 margin. So why wait — call Robert Half
Finance & Accounting today. And make the right hire. Right away.

Robert Half

Finance & Accounting

* for more deladls on our guarantee, contact us teday!

Speciatized Financial Recruilment sm

Pittsburgh « 412.471.5946
roberthalf.com

© Robeit Hall Finance & Accounting EOE

www.picpa.0

Reprinted with permission from the Pennsylvania CPA Journal, a publication of the Pennsylvania Institute of Certified Public Accountants
— ———



it, or is the whisper of trouble siill too soft
10 hear?

When an engagement takes on an
adversarial edge, consider the stakes.
They might be quite high. You may only
perceive a mere whisper of trouble, but
it could be understood o be a “claim”
within the meaning of your insurance
policy. Failure o report that claim on a
timely basis could lead to a denial of
coverage if a lawsuir follows. Policies
written on a claims-made and reported
basis generally have strice reporting
requirements that demand prompt
notification.

The term “claim” is what makes mat-
ters perilous. In a claims-made policy, ic
is broader than the commonplace notion
of a lawsuit. Many judicial opinions
and learned arricles have wrestled with
determining when a claim is a “claim.”
Depending upon how a policy is written,
so-called “demands for services” can serve
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to trigger a “claims made and reported”
obligation.

A “demand for scrvices,” however, is
not crystal clear either. For example, a
demand for a discounted fee after it has
been billed, a demand for gratis work,
or 2 demand for the return of fees paid
because of dissatisfaction, mighe cripger
the policy. A subpoena or demand to
testify concerning one’s professional serv-
ices — even as a nonparty — could also
trigger the duty to report. Because of
this uncertainty, combined with che
need to promply report all “claims,”
there clearly are high stakes involved in
mistaking a malevolent whisper for mere
hot atr.

Sorting through the whispers requires
you to use your intuition, or a “guc
test.” If, after you hang up the telephone
and sigh, you feel in your gur that there's
a problem brewing with a particular
client, then there probably is.

Take Charge

The first step is to be honest wich your-
self, take charge of the situarion, and
acknowledge thac there is a potential cri-
sis. That is not as easy as ic sounds. Too
often, we think we are making samething
out of nothing.

Ask for independent guidance if you
are uncertain. You may not need to get
your insurance carrier involved. But if you
dicher and miss out on the possibitity for
carly intervention, you risk the denial of
insurance coverage should thar whispec
turn inte a screarmn. il

Jonathan 8. Ziss, [D, is a partner with
the law firm Margolis Edelstein in
Philadelphbia, where be concentrates in the
area of professional liability. He can be

reached at jaiss@margolisedelstein.com.
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