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No Free Pass for Expert Witnesses Through the
Professional Liability Briar Patch

Engagement as a testifying expert

is the object of desire for the forensic
expert. Better still is to be engaged
and to be called to the stand to
testify. Courtroom testimony brings
together your training, experience,
and instinct, and shows you and all
the world just what you re

made of. For that reason, it can be
said that there is no better marketing
device than successful trial testimo-
ny. And, when that testimony is
memorialized by a judicial opinion
that places a medal around your neck
as the victor the better prepared
and more persuasive expert only
good things can follow. After all,
what copy writer for hire can outdo a
judge as an effective publicist?

While you bask in this warm and
welcome scenario, bear in mind

that there are shadows lurking, and
not just the shadow of possible de-
feat. No one wins all the time; losses
are part of the game. The shadows
of particular concern are those cast
by professional liability, which you
may know of by its more jarring and
pointed name: malpractice. Yes,
forensic experts can be sued for mal-
practice. How that can happen, and
how you can take steps to prevent

it, is the subject of this article.

Malpractice is really nothing more
(or less) than the failure to comply
with the applicable standard
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of care. As in any professional under
takings in your eld, forensic en-
gagements are subject to a standard
of care to which all experts are held
accountable. The standard is typi-
cally a combination of black and
white rules, such as the Litigation
Services standards published by the
AICPA, the Code of Ethics, and
more general atmospheric stan-
dards that draw upon common prac-
tices and client expectations. This
latter category would include, for
example, maintaining familiarity
with the latest developments in your

eld; also keeping up with pertinent
developments in the subject industry
that may relate to your work as an
expert; meeting litigation deadlines;
meeting client-set goals; and, com-
municating and otherwise delivering
your expertise at a suitable level of
competence. Showing up for a de-
position ill-prepared, for example,
and thus unable to explain your
report, would be an example (albeit
a clumsy one) of not delivering your
expertise at a suitable level of com-
petence.

Where this becomes a matter of par-
ticular concern is where it matters
most: in the courtroom, on the
witness stand. Let s assume that a
hypothetical expert is duly quali ed,
has met his deadlines, has deliv-
ered a report in compliance with

the Court Rules, and has otherwise

October 2009

Volume 9

Issue 4

comported himself in line with all
published litigation services guide-
lines published by the profession.
However, under cross-examination
in, say, a Daubert hearing, certain
data upon which the expert has relied
is deemed by the court to be unreli-
able, and as a result the foundation
for the testimony crumbles. The
testimony is precluded on the eve of
trial, and there is little, if any room
for proferring counsel and his client
to make adjustment. The case falls
apart. Meeting in the hallway after
the cross-exam, the team agrees that
it was a tough break; a bad ruling,
but doubts linger.

Perhaps the litigant comes to con-
clude that the expert should have
seen this coming, or that both his
counsel and his expert should have.
The litigant wonders whether the
correct approach was taken. Now
armed with an adverse opinion pub-
lished by the trial judge, he starts to
shop his concerns by asking ques-
tions of other lawyers, other experts:

Would you have gone about it this
way? Shouldn t the methodology
problem have been identi ed long
before we went to court? Now, to
this threatening situation, add the
fuel of the expert s nal invoice to
the heat of the litigant s frustration.
A combustible mix for sure.






