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|. LEGISLATI VE DEVELOPMENTS

PASSED LEGISLATION

The Penndyania Legslature passka newWorkers’ Compensation AmendmteH.B. No. 2738
which became dédive on 10/16/06 and requse mand@ry trial scheduleat the first haring
setting brthdeadlinedor evidene and @iture harings. The dedlines will be enfoted. Maliations
will now be required no less than 30 ylabefoe FAndings of Fect are due. ally thereis the
credion of a resolution heaing procedure for Compromise and Release Agreements requiring a
heaing within 14 dag. Therewill be arequirement forthe WCAB membey to respond to a
circulated dr& Opinion within 30 dgsas a pushdr more pompt WCAB decisions. Two opinion
writers have been assgned to each Boad membe to asskt in drafting Opinions. The new act adso
establishes an uninsurguarantee tind for hadling of uninsured emplayrs.

Act 109 of 2006, Se3Pa.C.S.Sec. 43082006), effetive 09/0506, requiresa WCJ befoe any
decison is issued to collect from daimant written documentation of any arrears owed or written
indicationthatno arreass areowed.TheJudgeis requirel to order pgment of areas for pgyment
of the lien. Thevebsite foithe information is locateat www. dli.state.pas/ and then click on the
"workers comp'SWIF quick link, then on the "Office of Adjudication" or "Bureau of Workers
Compensation” link. The & 109 information aabe viewed un the Announcenent” hader

Act 147, sigied into law on 11806, has crated afund for claimants to seelecovey from the
Uninsured Emplogrs Guaanty Fund. ferty five days notice must beigen bythe claimant to the
Fund fromthedate the claimant knew of hisinjury. The Notice shall be filed on aNatice of Clam
Against Uninsured Empla@y. SeeSec. 123.802 of thRegs. The find will determine whiber
payment can the be acepta. If not, a "Claim Petition for Baefits Against the Uninsured
Employer” maybe fled aftea 21 dag of the filingof the Noticeof Claim. The rgs. desdbes the
procealure to bdollowed.

The Degpartment of labor andndustryhas ssued nevinal regulationsaddressing the qudications
of vocdional experts. Theyere published 37 Pa.Hletin 2804 publishedlune23,2007). Perhas



themog important regulation is34 Pa CodeSec. 123204 which requires thevocationd expeat to
provide tte results of the interview or the report to claimants. In addition, the new regulations set
forth the minimum qualif ication of theexpert. Theseregulationshad thar inceptionbecause of Caso
v. WCAB (Sdooal District of Phladelphia), 790 A.2d 1078 (2002), revised 839 A.2d 219(2003),
which held thatlaimants were noequirel to attend thevocational interview since the hal been
no list of approved vational experts approdebythe Bureau.

On September 9, 2008, a new law became effective requiring repayment of amounts pad by
the Department of Public Assisaince in the setlement of any amounts paidfor medical
expenses by the DR. See 62 FS. Sec. 1409 (2008).

“(b)(1) When benefts are provided or will be provided to a
beneficiary under this sedion because of aninjury f or which

ancather persm is liable, or for which an insurer is liable in

accordance wih the provisionsof any policy of insurance issued
pursuant to Pennsylvania insurancelawsandr elated statutes the
depart ment shall have the right to recover from such person or
insurer the reasonable value of bendits so provided. The
Attorney General or his designee may, at the request of the
department, to enforce such right, institute, and prosecute lgal

proceedings against the third person or insurer who may be
liable for the injury in an appropri ate court, etther in the name
of the department or in the name of the injured persm, his
guardian, personal representative, state or survivors.”

In addition to repayment the statte allowsafive year satute of limitations to file its claim to
recover. Further notice of the subrogated amount needsto be givenby the beneficiary of such
payments such to all parties.

1. APPELLATE DEVELOP MENTS

ABNORMAL WORKING CIRCUMSTANCES

The Commorwesdlth Cout affirmed the Workers Compensation Appeal Board and Workers
Compensationutge denyng compenstion benefitsto aprisonnurseata maximunsecuity prison
whofailedto prove &posure to abnamal workingcircumstances thatcised heanxietyattacks ad
psychiatrictreament.Thenurseand his familywetre threatene frequentlybyinmates.mmates threw
urine andfeces orthe claimantThe claimanwitnessed ammate who seved his juglar and died.
You should note that thereere two disentingopinions. Babich v. WCAB (CPA Depatment of
PA), 1472 of 2006. ifed April 14, 2007.

AMENDING THE NOTICE OF COMPENSATION PAYABLE

Therearetwo ways to amend a dtice ofCompensation Paple NCP). One is througa clamant

filing a petition tomodify theNCP, the other is whetbe WCJis authorized to modifthe injuries

in a laterDedsion based upon medigaroof that the NCP is inacate. Theludge had issued a
-2-




Dedsion thatclaimant sufferd a herniated dis@&lthough theoffered melical expert wa sufficient
to terminate claimant’s berefits yoon the issued NCP, aice Judg Guyton found for claimant in
eatier litigation that she hadustained a herniad disc, thenraployer was reguired to provehat
al disability relatal to the heniated dsc had resdved, which it could not do. The Cout aso
required the déendant’'s medical &pert to aknowledg the Judde finding of hernided disc.
Westmoreland County. WCAB ( Fuller ), No. 1277 C.D. 2007.iled Januay 28, 2008.

AMENDMENT OF DESCRIPTION OF INJURY WITHOUT REVIEW PETIT ION

The Commonwealth Court decided ateoflitigatel issue of whier aJudge can issue a desion
expanding thedesaiption of injury beyond that desaibed in the Notice of Compensation Paable
when the @imant has not filed a pgon for review The d¢aimant, an indstrial plant eletrician
suffered an injury on Fdruary28, 1998 when liftingan Fbean. The emplogr pesentd a panke
physician, Dr. William Bonnemwho had trated taimant for dumbarstrainandhaddischargd the
claimant on Septembe?, 1998 based on his exam, treart, EMG, and MRIwhich wee
interpreed as normiaThe clamant was exained by Dr. Howard Levin who had enducted a
"second opinion examindion", as aboerd certified neurologist, on Septembe 17,198 at therequest
of Dr. Bonner. He confirmed that no complaint or condition was the result of the work injury.
Claimant had testified on June 1598%hat due to pain he quit his position aft@irg to the
emegencyroom andreaments aaworkmencompenston dinic. OnNovembeR, 1998, claimant
beaan tratment with Dr. Avd, geneal practitioner, who upon review of-rays and an MRbpined
that claimant had sfdred a heniated disc &L5-S-1, L1-2, and adiculopathy Referal wes made
to Dr. OBrien, boad cetified orthopedistywho be@n treatment of taimant on Novembek8, 1999.

Dr. O’Brien peformed sugeryon April 7,2000for stabilizationof clamant's bak at L5-S-1. The
Cout had a canplete record before it and decided thet natwithstanding failure by claimant to file

a petition for eview theJudge had thewuthorityto include inpries as averal under théAct which
the idge believel weke rdated to the wdeinjury. City of Philadelphia v. WCAB (Smith), No. 768
C.D.2007.Dedasion of Cinram Manufaaring, Inc. v. WCAB (HIl), 932 A.2d 3469 (Pa. Cmwlth.
2007) followed by the Court.

AUTHORITY OF THE WORKERS COMPENSATION JUDGE

Where @idenceacepted bythe WCJindsin favor of modifying benefits to claimant, the WQias
noauthority to reducethehaurs testified tobythedoctor whose opinionwas accepted. In the Morella

casehe deéndant gpert hal testifiedthatclaimantwasable to wok 40 hours/wele The Judge lth
redued this to 20 hours/week the Decision. The Commonwealth Court deadidihe didge had
erred and revesed to the 40 hour/wdeholding & testified to bythe deéndant gpert. Mordia v.

WCAB (Mayfied Foundrylnc and laundryOwnes Mutual Liab.), No 141 C.D. 2007.

AUTOMOBILE ACCIDENT BLOOD TESTS

The Commonwealth Cout hdd tha expet testimony establishing tha blood testsfor dcohol levels
after a motor vaicle weae notpropety done. @earChannel Broadastv. WCAB, 179 C.D. 2007.
Filed Decembe 7, 2007.




AVERAGE WEEKL Y WAGE

Unde Section 309(e), board and lodging are, by definition, part of wages. Clamant, a pilot, was
requiral to stayovernidt for wolk. The deedent paid for thes@xpenses and then submitted an
expenseaepot. Thesoleissuewaswhetherboardandlodgingwere within the déhition of wages
pursuant to Se 309(e), even when they arereimbursed by theemployer. The Cout relied uponthar
decision in Arthu Shelley Truckingv. Workmens Compensation Appealo@rd Bregnan), 538
A2d 604 (1988) in deciding. The Cout made clear tha the mandatory language of the staute
required such inclusion in wags notwithstanding thelaimant wa simply being reimbursé.
Thomas lennon, Deeaed c/d_araGoldman_ennonv. WCAB (EPPS), No. 757 C. D. 2007. Filed
Octoberl0, 2007.

A volunteerfireman injured in the line of dutwasnot dlowedto stack his wags as d@ruck drive
on the statutoryormulaof Section 601 to @atean aveage weekly wage geder than his daal
eanings. Rllerino v. WCAB (DarbyBorough), 1113 C.D. 2007. Filedézenber 13, 2007.

BAD FAITH CONDUCT

Whether the tenination ofan emploge was baddith conduct on theneployer’s part is depsdent
upon a fatual detemination bythe WCJ The enployer must present cohssive evidene of the
violation of a compay policy to establish that a loss ofraangs is throughdult of clamant. The
violation herein wa excessivabsenteism.The testinonyof the enployer left the possibiliy that
sameof theexcessive bsences weretheresut of calli ng off without sick days remaning. TheCout,
in a betiddled opinion, held that claimant svantitled to missvork becauseof herwork injury as
"lliness" has ber viewed a a deénse tdhe claimof badfaith conducby claimant. Thegquestion
of bad hith is aquestionof fact. ShopVac Corporationv. WCAB (Thomas) M. 217 C. D. 2007.
Filed July25, 2007.

BAD FAITH FA ILURE TO ACCEPT EMP LOYMENT

Oncea clamant refuse to acept a jobwithin his restrictions, claimant remna ineligible to reeive
bendits dter theclaimant becomes taally disabled once again. The claimant had an injury in April,
2006, He refused a madified job in November, 1997 and his benefits were suspended. Thereafter
threeyeas passedral claimant undevent sur@ry. Again the clanant reoveral sufficiently to
work attheoriginal modifiedjob, butit was not offeed. Athough ¢aimant acknowedged he vas
capable ofworking the modified job, the Judge suspethdies benefits. The PA Supne Court
found thet claimant’s ked faith rdieved the employer to re-establishthe existence of an available
job. Pit Ohio Express v. WCAB (Wolff). Appeal ofWolff 912 A2d 206 (Pa. 2006).

BUREAU POLICY CHANG E FOR REQUESTING RECORD S

TheBureauchangdits policyfor remrdrequest dfective August 1, 2007. When geiestingnon-
publicrecordsin aworke's’ compenston case oneof thefollowing must bemetin order br the
bureau to honor the request:

. Bureau ecods indicate that theequesteis a paty to the case
. The requestea enters an gopearance on behdf of apaty when asking for therecords
-4-



. Request includessignal and dateduthorizatiorrelease fom the clamant (authorization
release is valid if submitted within 60 dapf the daten form.)
. Requestesubmits a subpoena.

Remember to includihe followinginformation when requgting reords: clamant’'s name, saal
secuity number, injurydate§), and pety representtion. The request should be mailed to thedau

of Workers’ Compensation, Attention: Records Unit, 1171 South Cameron Street, Room 109,
Hamisburg PA 17104-2501, or fato 717-705-1629.

CLAIMANT’'S BURDEN IN A PENALTY PETIT ION

When a Claimant files a PdtyaPetition forthe emplogr’sfailureto paymedical bills, the Claimant
hastheburden to submitmedical invoice on the propeiorm and vith all the information neede
to permit an emplar to &cetain redily thatthebilled treatments relatedto the work injury The
medical bills must be “eithehe HCFAform 1500, or the UB92 form”.Simsv. WCAB (School
District of Philadelphia #1), 265 C.D. 2008led June 1, 2007.

CLAIMANT'S BURDEN REG ARDING NOTICE OF ABILIT Y TO RETURN TO WORK
Where an employer has ot filed a Notice of Ability to Return to work with the Bureau and is
proseating aSuspension Peiin, theClaimant wag@d the issuesato whether themployer an
prosecute the Sugpendgon Pdition. The Claimant mug raiseisaues regarding the Notice of Abili ty
toReturn o Worktothe Workers’ Compensationdudge. Rayne v.WCAB (Elwynly, Inc.), 216 C.D.
2007. dine 8, 2007.

COMMON LAW M ARRIAGE

The Commonwealth Courtversal the Workers’” Compensan Appeal Bard ad reognized a
common law marage that ocarred afte the decsion of the Commonwealth Court ilNE Bank
Corporation v. WCAB (Stanos), 831 A.2d 126%.Commw. 2003}hat prospetively abolished

comnon law marriages dfective Septembe 17, 2003. Subfquently, the legislature by staute
abdished comnon law marriages dfective Janary 1, 2005 as follows:

No common-lawmarriage contractd afte Januaryl, 2005, shall be
valid. Nothing in this port shall be deemed or taken to render any
common-lawmarriage otherwisdawful and contrated on otbefore
Januay, 2005, invalid.

The Commonwealth Court held that theistégiure in eflect had suspended the PNC decision.
Costello v. WCAB (Kinsley Construction,rc.), 831 C.D. 2006.iled Februay 13, 2007.

COURSE OF EMPLOYMENT
Judge Mary Leavittwrote an Opinion holdingthatan employeewalking to work was a @mveral
employee @en thoudy a third paty tort feasor had struc the empbyee while intoxicated ad
claimant wa walkingon a public sidewk. The Judge dermined thatlaimant had parked at a lot
for employees ad had take the public sidewhl in conformitywith the emplogr’s lack of
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opposition. Thus claimant was in furthaceof the emplogr’s businessunder Sec301. A major
reasaning of the Cout was basad on the fact that claimant was an the employer’s premises.
AlleghenyLudlum Corporation v. WEB (Hines)No. 1022C.D. 2006. Filed Deembe 19, 2006.

Claimant had an alteration with another employee and the other employee proceded to act
in a threatening and intimidating manor towards the claimant, who tried to avoid conflict.
Upon thebeginning of anotheraltercation at the employer’s buildin g, the enployer esorted
both employees aut of thework buil ding. Theclaimant sav theother employeewaiting for him
outside of the employer’s premises. The workers’ compensation judge granted the Claim
Petition conduding that the claimant had established that his injuriesaros asaresult of his
performance of regular job duties. The Board reversal this gpinion due to the fact that the
claimant was asaillted after work on a public street or alley off of the employer’s premises.
Whether an enployee was acting dring the course ofermployment is up to the judge to decide.
The Commonwealth Court held that notwith standing the fact that it was df the premises, but
nearby, claimant was entitled to benefits, althogh the isswe was @rsonal,because the Court
felt that is was suficiently conneced to the enployer’s premises to allowrecovery. Johnson
v. WCAB (Ferderal Bond Collection Serviceet. al.), No. 2986 C.D. 2008. iled July 25, 2008.

DEATH BENEFITS

TheCommonwealtiCourt hdd tha adecealent’'sdeath du¢o an ocapational diseaskeeyond the
300" week statuteof limitationssetforth in Section 301(¢2) recardingdeath beefits was baed
and further, thedecedent received a lumpsum setlement for thealleged occupationd diseasewith
a Compromise and Reksa Ageanent. hgrgam v. WCAB (Fod Electronics and Reifgeration
Corp.), 491, 492, 493 C.D. 2007. Fileédanber 12, 2007.

DEATH DUE TO INJURY v. OCCUPATIONAL DISEASE

A claimant who was avarded dsability bendits for Lymphomaas a esut of exposaure to olvents
at work (onthetheory of “injury” versus®occupationd diseas€’) and then ded five years later, his
widow is not entitled to fatal claim bélite becauseof the langiage of 8301¢)(2) with reaard to the
requiremert that death due to an “occupational disease” must occur within 300 weeks. Brockway
Pressed Meta & Ace USA v. WCAB (Hblben), 43 C.D. 2008.iled May 12, 2008.

Queay: Does the widow hea a rght of action aginst the emplagr & common law or daethe
employer have immunity?

DENIAL OF A DIAGNOSTIC TEST
A diagnostic test, althoughacisingno incrased rislof harmto claimant, mayotbe allowedf the
Judge finds that itvill providelittl e helpfulinformation on the condition ofaimant. The mployer
petitioned for claimart to submit to a dagrostic teg which had been prescribed by the enployer's
expert. This epert hal conduced an exam of the claimant, but had noebeableto perfom the
diagnhostic test. The testimonies of both the empland emploge’s experts wertaken and the
Judge found thet the test would provide no useful information. The employer’ sexpet had failed to
provide speific reasons for its usafness. Themployer agued that the tesioald probablybe
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useful if it was ngative. TheCommonwealth Court did not find that thedge has misconstrued
Sec. 314 whickimplyrequiresemployerto sustairtheburdenof "reasonble and neessay". The
Cout believed that the employer had not been deprived of the right to the physical exam because
clamant had been examined and had the opportunity to read “voluminous’ records of treatment
byclaimant. Petex Township School Digct v. WCAB (Anton), No. 2084 C.D. 2007iléd on
April 2, 2008.

DEPENDENCY OF A PARENT

The Commonwealth Court affirmed the Workers Compensation Appeal Board and Workers
Compensationutge who awaded patial dependecybeneits to a mother whose dghter hal been
killed duringthe course oémployment.A parentmustestablish that he or siiedependet on the
finandal contributionsof thedeceaseal chld “to any extert”. Wyoming Valley Health Care Systems
v. WCAB (Kalwaytis), 2109 C.D. 2006. Filed April 9, 2007.

DISFIGUREMENT

The Workes Compensation AppeabBrd @n inceasehe number ofveeks for disfiguremant, but
it must “explain adequately its dedsion to increase the dsfigurement berefits’. City of Pittsburgh
v. WCAB (McFarren), 1701 C.D. 2007.iled June 4, 2008.

EARNING POWER ASSESSVIENT

WhereanemployersLaborMarke Surveyreflects hidner wages than theaual job, wags clamant

reeives whit he obtainedfter the Noticeof Ability to Return b Work and befag beingadvised
of the positions in thedbor Maket Surveythe empoyer is permitted to have theamingpower
assessrantintroduced into evidence and accepted as aedible by the WCJ. The Commonwealth

Court determined thanotwithsandingKupchinsky the post Act 57 erpemits useof the erning

power assessment and adies finding baed on that assement. Herehe WCJbelieved the
earning power assesent over theactud wages which was the basisfor theWCJsdecision. CRST

v. WCAB (Boyles) No. 1954 C. D.ifed duly 30, 2007.

ENTITL EMENT TO A PHYSICAL EXAM

An emploer wasentitledto aphysicalexam although initiallglenied byhe WCJ The ¢aimant and
defendant had settled theindemnity issues for$36,000, but defendant remained liablefor reasanéeble
and neessay medical @penses. Theresciptions of claimant wee not pa andthus she filed a
UR. The UR found thexpenseseasonhle and neessay. The enployer filed a Petition to Compel
the Fhysicd Examof the daimart. The WCJ hadinitially refusedthe examon the bass deferdant's
reason for the gam was to find &hang inthe claimant's conditiowhich hadbeen found byhe
UR to be resonable. Since theR found such ttment rasonableit was unnegessay for sudh
exam. The Commornwealth Cout deermined the employer was entitled totheexam and it was so
ordeed. Dais v. WCAB (Woolworth Corporation) No. 1873 C. D. (2006})led duly 5, 2007.

EXECUTIVE OFFICER'S AFFIDAVIT WAIVING RIGHTS TO WORKERS

COMPENSATION

Claimant's widowifed a fatalclaim for benefts when her husband died fronrdacarythmia due

to electocution. Martin Schalr was the sole shaholde of the Defendant 'S" corporation and
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saved as its resident and chief exeautive officer. Puisuant to Sestion 104, daimant had dected to
waive hisrightsto cmmpensation. The Cout bdieved that claimant had the burden to show tha
decalent had not siged theaffidavit. The Commonwealth Court found thatiglant had the burae
of establishingthe lack ofdecelert's signing the waive and tha& it was not the burden dhe
employer to provénedid. Completiorof Form LIBC-513havingbeen stablished, the claimanttha
the burde to show its lack of validitySchafe v. WCAB (Matrtin Schafeyinc., Seletive Servicg,
No. 88 C.D. 2007. Filed ondvember2, 2007. Origally filed on Augist 2, 2007.

FAILURE BY AN EXPERT TO KNOW OF PREEXISTING CONDITI ON

Claimant filed apdition onAugug 27, 2004 dleging alow beack injury andaherniated discat L5-S1
while at wok on November, 2003. On Raruawy 3,2006,theWCJdenied hebendits stating that
claimants medicakxpertwasequivochbecausethe expert had no knowdge of daimants prior
medical ecods, treatment, oany of the priordiagnostic tests. Werea medicaexpert has an
incomplete historythat is relevat, then the opinions e)ressd arenot competent. Claimant
adknowledgedthat she had suff ered from badk injuriesprior to November 7, 2003. The daimart's
expert, a boat cetified neurosugeon, faled to appreiate that clanant had complained dfack
pain snce November 3, 2006. The defendant introduced the emergencyroom reocrd for 11/10/03
which disclosed @mplains begnning Novenber 3, 2006. Ju Marconi v. WCAB (United
Disability Services) 21 PAWQR 268 (2007).

FAILURE TO FILE AN AP PEAL TO THE BOARD WITHIN 20 DAYS

The Board has quashedhappeh which was maed within the 20 day but not redged bythe
Bureau until aferthe20days. OnMarch 24,2006, the Bard ecaved a Noticeof Appeal from the
WCJ deision. TheWCJ ruks require thefiling of thenatice of gppeal shdl be in pasonor by mail.
34 PS. 8c 111.3If bymail itis deemedcompleteupon deposit into the mail. The US RoService
postmark is sufficienmivhenthe appedis properlystamped anddalressd but not receed bythe
WCAB. Here the notice of appeal had a Pitney Bowes U.S.Postal Mark and was received 4 days
after the 20 dgperiod. Withouthe propeU.SPostal &rvice mak the appal was untimeland wa
quashed. ¥ica v. Philadelphia GaWorks, 22 RWLCLR 56 Decidd April 17, 2007 by
Commssioner Wilson.

FAILURE TO FILE A TIM ELY ANSWER
In two Commorwealth Cout decisions a stret interpretation of theinfamous Yellow Freight rule
was imposed. (1The Cours Opinion held that a Claim Petiti and carespondece fom the
insurer were suficient evidence to find employer/insurer liable for the dlegations in the Clam
Petition. Pecifcally, claimant filed aClaim Retition on Februay 25, 2003 when halleged an
attack on Mg 17, 2002 as thengployee was makinga delivey in the scope dfis enployment. The
Claim Retition was servé on theemployer, U.S. Specialtyand the arrier daimant believed as
the insurerNo Answer was filed. A hearingwas hé&l on April 16, 2003, at which thdasmant
appea&ed but the mployer and carier did not. Thecasewas ontinued for taimants counsel to
investigae the propeinsurer A seond heang was held on June 9, 2003. Orihe Claimant
appeaed. Claimans counsel broug two letters from U.S. Spedtiya denyng coverage and onan
admission of coveige. TheWCJ continued the hearg a seond time for clanant to contact the
Bureauto find outwhothe prope cariers was. ThaVCJ then dismissed the Petiti believingthe
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claimant haddiled in his dutyto find out who the insurerag The Board remaded bak to the
Judee fora reasoned decision. Omrand the Judg@®tind the Claim Pettn togeher with a Iéter
by the carierto a police deartment aking for a report wheein it stated that it was thamer for
the emplogr & sufficient br liability. The insure appaled to the Bard. TheWCAB revased
stating that the claimant ldathe burde of provingthe insurewas the poper paty and whe
reviewingthe Bureal re®rds, alongwith the reérred to corespondace d@ove, did not believe
claimant had ntehis burden of proofThe Conmonwealth Court neersel finding substantial
evidene ( thePetition and letter bthecarrierto the local police &) as sufitient to sustain the
claimants burden oproof @plying on theYellow Feight principles. Badyv. WCAB (Morgan
Drive Away, Inc. And U.S. Specity),1713 C.D. 2006, 22 PAWR 49, decided on gil 16, 2007
by Senior ddge Hahety. (2) A daimant sdfering heaing loss was awaed 260 weeks of
disability based o the failure of the enployer to file an Answerto the claimand' Petiton
notwithstanding @dencesubmited byemployer to the ontrary The facts of 'permanent”loss of
heamg dueto prolonged exposure tdiigh levelsof noise wihoutadequée ear protetton was a fat
admitted bythe falure to Answebyemployer. PAD Pregsion Castingv. WCAB(Bosco), 379 C.D.
2006, 22 PAWCR 50 decided Aril 27, 2007.

FAILURE TO ISSUWE NOTICE OF COMPENSATION PAYABLE

A claimant that hadeceived compensatiaamder aremporay Notice ofCompensatioRayable br
injuries sustained on &Y 14, 2003 to claimans head, nek and bak when struck bya bundle of
newspaers.Theclaimantreturnel to work for 2 1/2 housonJuly 19,2003,andaNotice ofDenial
was issued acknowlentgy an hjury but no disabiliy. The enployer was santtoned 50% peraes
on the indemnitpaymentsowed.TheCommonwealtiCourt foundthat an Noticef Compensation
Payable should have been issued and nat adenial, which required the claimant to litigate theclaim
and re¢ain counsel. Garge Jordan v. WEB (Philadelphia Nesspapes Inc.0 2007 B. Comm.,
LEXIS 128 HLED March 28, 2007. Judje McGinley's stict interpretation needsto be carefully
considerd in light of recent deisions regrding both penalties ad attorney fees. The
Commonwealth Court helon August13,2007,thatan emplogr is not entled to reoupment of
indemnity benefits pad to a claimant because of an error in the calculation of the average weeklky
wage because the employer failed to issue a Notice of Compensation Payable or an Agreenent.
Dollar Tree Stors, Inc. v. WCAB (Reibert), 797 C.D. 2007.

NOTE: In the Pitfalls of Pennsylvania Workers Compensation, failure to issue a Notice of
Compensation Payple esults in the empl@y beng liablefor dl injuries claimed bythe claimant
to be work elated.

FAILURE TO PAY MEDICAL FEES
The WClJhas jurisdiction of awding penalties ad counsel fes wha carier fails to timely pay
medical bills under thieereview provision of the At The Commonwealth Court has detened
that if adefendant/carner fails to pay amedical £e pusuant to the feeeview sedion 306(f.1)(5)
the WCJhas jurisdiction to awdrpendties despite the ta that the fe review proedurehas not
been &hausted prioto filing the p@alty petition. Chimant was injuré in 2003 with the partial
amputation of heright middle finge. A Notice of Compensation Pabple wa issued. Claimant
developed RSD which injury was included inthework injury. Thecarrier repeatedly failed totimely
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paythe medickproviders. As @onsequece ¢aimant retaned counsleand filed aPenaltyPetition.
The WCJ avarded a50% pendty. TheCommonwealth Cout bdieved tha although thefee dispute
provision ofthe Act requiresthe providetto file a fee dispute to remver fees, theclaimant has the
ability to pursue a Pefig Petition when these expenses aot paid timelyThe Court heldhat the
WCJ did tave jurisdiction of theissueand had the authority to avard pendties and counsel fees to
claimant. Houg v. WCAB(AC&T) No. 2198 C.D. Fed duly 17, 2007.

FEE DISPUTE APPLIC ATION

A providermust tmely file a feedispute application in @ordaace wth Section 306(f.1)(5and
while an insureis not obligel to pay medcal bills until he prope forms and repas have ben
stbmitted, if theinsurer does pay without theproper forms andreports, theprovider mug timdy file
afeedisputeapplicationUniversityof PennsivaniaHospitalv. Bureauof Workers’Compensation
(Tyson Shared Seices, hc.), 508 C.D. 2007.iled August 23, 2007.

FEES
Attorneys fees paid to an attoriyecontinue to be owkafte his death ad to his estate. Amgp v.
Franks Beveages, 22 PAWCR 58 decided Aril 27, 2007 byChairpeson McDemoitt.

HORSEPLAY

The Commonwedth Court dlowed recovery by a claimant for workers compensation benefits
where an enployee wasnjured aghe resulof horseplayThus, horseplagan becompenshle. The
injured worker filed a Claim Petition for injuries sustained on April 1, 2004 (April Fools's Day)
which included low bek andreflex sympathetialystrophy Claimant tstified thathewas gabbel
from behind ad from thefront. After aforklift operator told the men toeg out of the wg one of
the praaksters £ll on claimant casing his injuries. Althoug ead witness had a viation on the
fads, generdly it was simplyhorsingaround. Th&VCJgranted the petiton by finding that claimant
was avictim of harseplay andnat an ative paticipant. Theemployer filed an gopeal to theWorkers
Compensation ppealBoad. Theargumentraisedoy theemployerwas the violation of positive
work order prohibiting horseplay, tha theclaimant was avare of thework order, and tha the cause
of the injuries wee adired result of the horgday. The gpeal boed affirmed the WCJ

The Commonwealth Courtstinguished théads in the presentasefrom thefacts of bhnson v.
WCAB (UnionCampCorp.),749A.2d 1048 (Pa. Cmwlth 2000). The Commonwealth Court found
sufficient fads showing imant as eraged in the roughousing The Court wrotats opinon on
whetherthe horseplawas so disconmted with the job so as tonger him a

tregasser or stranger. The Johnson case, supra., was clearly distinguishable to the Court as the
injured worke had ben annstigator ofa intended mious behavior towals anotheemployee.
The enployee vas outside his assigd aea. Further, thehorseplayhad the EEment of hostility The
Commonwealth Courstates that horseplaglone will not tpically remove claimant fom
compenston. Theresult is that successfullgpplyng thepositive work orderule will not work
unlessexceptionatircumstances est for adefense ofclaimants work injury Sysco Food Service
of Philadelphia v. WCAB (Selsiano), No. 817 C.D. 2007iléd Januay 14, 2008.
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IM PAIRMENT RATINGS EVALUATION (IRE)

If an enployer seks and otains an RE duringthe pendecyof the enployer’s Termination Petition,
the employer is not preluded fom obtaininga temination of benefs. Weismantle v. WCAB
(Lucent Tehnologes), 1393 C.D. 2006.iled June 18, 2007.

An emploer isnot preduded fromfiling a Modification Retition based on adbor Maket Survey
after anIRE (Imparment Raing Evaluation) tha estblished a clamant was tdally disabled with
a whole bodyoss of 50%. Sigminovation v. W@B (Ayers) 681 C.D. 2007. Filed @embe 4,
2007.

The Suprem€ourt reffirmed that the emplagr andtsinsurancearier mustseek an independe
ratingevalugion within 60 dag after104 weé&s to obtain an automatself-execution reduction;
however, an IRE @an be requestal dter the 60 day window, but to change berefits requires a
Dedsion from a WorkersCompensation ddge. Dowhover v. WCAB Capco Contramg), 94
M.A.P. 2006. Filed April 17, 2007.

The Commonwealth @urt decidel the issue of wtiker an IRE filed afte the initial 104 weks from
date ofinjury requires the emplogr to follow the taditional Katinsk burden of findingwork
availablefor the claimant or Labor Market Survey. The Commonwealth Court holds that if an
employer fles the RE afterthe 104 weles has expired thethe emplowgr filing a modification
petition has the burden gbing forward with the proofrequiral in Kadinski. f an enployer ha
paid compendeon for 104 weks believingthat it was owed, it canot theretier teke advatage of
thelRE. Diehl v. WCAB (IA Constudion andLiberty Mutud), No. 1507 C.D. 2007. Filed on April
28, 2008.

The claimant was nhjured and received total disability benefits. The employer filed a
Modif ication Petition basedon an IRE that wasperformedon claimant showing less than50%
impair ment. Claimant argued that the IR E wasinvalid becausshehad nat reached maximum
medical improvement. The workers’ conpensaton judge granted the Modification Petition
and rejected claimant’s argument that an IRE physcian hasto determine that a daimant is
at maximum medical improvement prior to calculating theimpairment rating. The claimant
appealed. The Court agreed with the claimant’s argument and held that the exanining IRE
physician must deter mine whether theclaimant hasreached maximum medical improvement
in order for the IRE to be valid. Combinev. WCAB (National Fuel Gas Distribution Co.), No.
539 C.D.2008. Fed August 14, 2008.

JOINDER PETIT IONS

An employer for a frst injury named in a Claim Petition has no obligation to join anotimgl@er
for asecond subsgient injury but has the burdethat thecurrentdisability is not the result of the
first injury. Pope & Blbot v. WGAB (Pawlowski), 1193 C.D. 2007iléd May 21, 2008.

JURISDICTION
An Opinion byPresidenfudge Jame<CollinsfoundthataJudge had jurisdiction to determineldR
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