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* Sufficiency of Expert Vocational Testimony

1. Compromise and Release: 

The Commonwealth Court has been quite active in reviewing Compromise
and Release settlements over the past few months.   In North Penn Sanitation
v.WCAB (Dillard), 850 A. 2d 795 (Pa. Cmwlth 2004), the Court held that a WCJ
has the inherent or implied  power to set aside a previously approved  Compromise
and Release Agreement. At common law, a Compromise and Release Agreement
can be set aside based upon a showing of fraud, deception, duress or mutual
mistake. Here, the claimant lost the use of both eyes due to the work injury. This
fact was not documented in the written Compromise and Release Agreement  nor
was it disclosed to the WCJ who originally heard and approved the sett lement
(claimant, by the way, participated in the settlement pro se; he could not see the
written agreement and the defense counsel had to tell claimant where to sign as she
physically held claimant’s hand to the document). Claimant subsequently sought
review to include a claim for “bilateral blindness”.  The Court affirmed the setting
aside of the Compromise and Release Agreement on the basis of a material mutual
mistake of fact- the failure of the parties to address claimant’s blinding injury in the
written Compromise and Release Agreement, even though claimant  and the
carrier were both aware of it.

In Wallace v. WCAB, No. 2644 CD 2003, the Court held that a
Compromise and Release Agreement which only addressed a work related
inhalation injury did not judicially estop the claimant from subsequently pursing a
back injury claim.

In Stiles v. WCAB, No. 1440 CD 2003, the Court dealt with a claim that
the previous settlement should be set aside because claimant had severe mental
injuries which resulted in her being unable to understand the economic value of her
claim when she entered into the settlement. As claimant’s mental competence was
felt to have been adequately addressed at the settlement hearing, thereby resulting
in claimant’s understanding of the legal significance of the settlement, the Court
held that claimant was collaterally estopped from seeking to set  aside the
settlement.
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2. Vocational Testimony 

In the case of Edwards v. WCAB, No. 428 CD 2004 (Decided by the Commonwealth Court on August 24,
2004), the Court affirmed a suspension of benefits based upon an earning power evaluation  where no job was
available at the time of injury employer, but suitable work was located through a labor market survey, although no
job was  actually offered to the claimant.  Notably, the Court indicated that portions of the vocational expert’s
testimony about the jobs which he located through his survey did not constitute hearsay, based upon Rule 703 of the
Pa. Rules of Evidence and based on the expert’s on-site investigation of some of the jobs which allowed firsthand
observation of the duties to be performed in these jobs thereby providing a foundation for his expert  opinion. The
Court also confirmed that, under Act 57, a job offer is not necessary. 

This is a publication of the Workers Compensation Department of the Philadelphia law office of Margolis
Edelstein. Our department welcomes your comments or questions regarding the above or other matters of  concern
involving Pennsylvania workers compensation issues.
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Is there someone else in your organization who would benefit from this newsletter?  If so, send us an e-mail at
mhaislup@margolisedelstein.com in order to add a name to our mailing list.
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