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Preemption under the
MDA 7

Benzene is anorganic compound which occurs
naturally in crude oil and oil- based products.
e e Benzene is a colorless, odorless, flammable liquid.
It is partof the gasohe refning process ans usedmn plasics,
rubber prodats, dyes,lubricantsandpestcides. Benzer is a
component part of at least 20 top chemical products produced in this country.

Litigation acrossthe country arising from benzene exposure is increasing. While
there are fewcases cuantly perding in New Jessey, andit is not yet considered “nass
tort”, benzee expoaresallegedy injure 300000 peopd peryear Additionaly, there
are an stimated 10000 dedtsperyearlinked b benzee exposare. Benzee is number
six (6) on CERCLA'’s hazardous substance list.

Historicaly, benzeae islinked b vaiousheath concensincluding anema,
leukemia, chronic fatigue syndrome, aaite myeloid-leukemia or acute non-lymphocytic
leukemia. Recently, the Agency for Toxic Substances & Disease Registry officially
linked benene epoaure o aphdgic anenia. See Toxtological Profile for Benzene
available & www.atsdr.cdcgov. Myelofibrodsis a type of @ladic anenia and vasthe
subject of arecently litigated matter in the United States District Court for the Fifth
Circuit. Leblancv. Chevron Inc., Fifth Circuit, No. 07-30599 wheréan the court
recognzed he Agencyfor Toxic TortSubsances & Disea® Registry’s findingson
caustion asto aphgic anenia.

The mthways for benzea exmpsure nvolve inhalation andabsorpiton. High-risk
occupations indude trud drivers, pipefitters,painters, plahworkers wheresdvents are
used, chemical workers and those engaged in adhesive production. The OSHA threshold
limit value forBenzene expoare is 0.5 permillion pats during an eght-hour
workday40-hourwork week. Geneally, men ae moreatrisk for exposire and
subxquentdisea®, than women. Diagnoss of disea® is usualy made hrough bbod
samples and bone marrow teging. Well water and chlorine from swimming pools could
cau® disea®.




Those diagnosed with leukemia have an approximate 20% to 30% survival rate.
Treamentincludesradiaton and chmotherapy. Naturally, side efects include nausa,
fatigue and higher risk of infection. Another treatment is blood stem cell transplant. This
involves an infusion of healthy blood cells into the bone marrow.

Defending a benzene exposure casewould most likely follow a normal toxic tort
defense nodel. Thiswould include collecion of ary andall available nedicalrecods,
tracing the pathways of exposure,hiring appopriate toxicologists, immunologists,
neuwologists, allergists, and expésin hemaology. Additionaly, locaing atematve
sourcesof exposire is exremel important To devebp this information, it would be
necessary obvioudy to depos the Phintiff, family membes, empbyers, withnesesand
co-workers. Also, a caeful invegigaton of the Phintiff’ s expets' theoiesof causation
IS necessary as diagnosis may be based upon potentially novel theories. Daubert/Frye
hearings should be considered as well.

With vely few fully litigated caesin New Jersey, it is envisioned hatlegal
analysis would largely follow the case law which arises out of Asbestos Litigation.
Additionally, we would anticipate the posgbility that if a large number of cases were in
fact filed,thes caeswould be asigned b a sngle couny, a Speal Mader apponted,
and a mgle presding judge appaited. It is quite posible thatthes caeswould find
their way into MiddlesexCounty, New Jersg which is analread estali shed mass tot
litigation county. Additionally, Atlantic County, New Jersey is an alternative possibility.

Should anyone requre copes of aly of the aricles or caseaw mentioned, plea®
contact Dawn Dezii, Esquire at ddezi@margolisedebktein.com

Bankrupt Trust Issues in Asbestas Personal Injury Litigation;
Efforts to Harmonize the Goals of Nev Jerseys Conparative Ngligence Act And 8 524(g)
By: JeanineD. Clark, Esquire

Few areas d litigation have been as sgnificantly impacted by aleged tortfeasas
resot to protection of the 8nkrupty Court as asbestos litigian. An entityseeking
protedion of the BakruptcyCourt mayultimatelyhave its debts and obéigons
including thosecontingent or othewise, arsing out of tort liabilities dischaegl. Rurther, upon
filing a Bankruptcy petition, 11 U.S.C8 362 imposes an automatic steyanylitigation being
filed acpinst the debtor. Abséan ordefrom the BakruptcyCourt lifting the stayanyaction
filed against the bankrupt is consiéeran atomatic nullity Futher, d currently pending
litigation aginst the bankruptgity is automaticallystayed.

Many of the major maufadurers ofasbestosantaining méerials havesoudnt protection
of the Bankrupty Court and thus, remain immuneiin prosecution ofieil lawsuits for personal
injury arisingout of the allegd use othe produts manufatured bythese atities. This has
presated problems foplaintiffs who alleg@ exposure to the prodsdut has resulted in placing
an inceasindy gredaer burda on the distributors and small suppliers of the prtsdwho are
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expected to make umgpshortfall. 524 of the 8nkrupty Code pertias to the effet of a
discharg in bankuptcy. Subsection (gwas enated spetically to addres the multipg and
ongoing asbestos personal injury claims faced by companies sich as Johs Manville. 11 U.SC.
8524(9 allows forthe ceation of arust distributon procss as part ch revprganization plan to:

Opeate throug mechaisms such as structuateperiodic, or
swpplementd payments pro raa distributions mérices, or peaiodic
review of estimates of numbershd values of grsent taims and
future denands, or othecompaable mebanisms, that provide
reasonable ssurane that the trust will valuena be in aihancial
position b pay presat claims and futurdemands that involve
similar daims in subsintially the same ntaner.

The Manville Pesonal hjury Settlement Trust was thedt of a numbebf asbstos
persondinjury settlement trusts established pursuant to 85246gnerdly, the trusts provide a
mechaism through whik injured clamants can séecompenston pursuant to a sctale basd
upon thedleged dseaseand thar rdative expoaure to the bankrupt’s products. The amount a
claimant can receive is geneadly afraction of wha heor she would receive if pemitted to
litigate daims a@inst the bankruptrgity. A number othe trusts arstructurel in such a waas
to include within the class ofasimants not onlyhe injured wdker but the wuld-be ©-
defendants or joint tortfeassrof the bankupt. For @ample, the Maville Personalnjury
Settlement Trust provides in Section F3tthgudgnent crelitor “is eligible for pgyment from
the trust’s avidable cah, as provided baw.” Thefunds avdable to the judgent crelitor and
limited to 50% of théiquidated value ofhe individual claim, pursuant to the sdok. Under
the Manville Persondnjury Settlement Trust, Trust Befidaries includeboth plaintiffs and
defendants  The Manvill e Pesonal Injury Setlement Trust recognizes the passbility of aclaim
for asd-off between Trust Bendficiaries, i.e. plaintiff versusddendant. Further, thetrus
distribution process allows atieged tortfesor in asb&os personal injurgiction to file ahird-
paty action against the trug. Thetrug distribution process povides inpatinent pert:

Third-paty claims may beasseted against the Trug for thesde
purpose ofisting the Trust on a veict sheéform or othewise as
necesaryto ensure thtaanyverdid redudion in respect to the
Manvill e (or Trust) liability shere is made pursuant to goplicable
law. No objetion shall be made e Trust or thelaimant to the
filing by a codefendant of arhird-PartyComplaint or to the
joinder of the Tust as a pdy for this limited purpos@nly.
Howeve, the Tust shall not be requideto enter a appeeance as
to third-party or any other claims, nor shall it besubject to paty
discoveryor defwlt judgmat or levyan execution on any
judgement. Unde no drcumgances shall the Trug berequired to
payclaims, whethefor asbestosalated onditions or for
contribution ar indemnifi cation, except in accordance with this
TDP. Wihout enlarghg any substantive rigts acorded then by
this TDP, co-defedants shall have shi@rocelural rights (relding
to procedura issues ot expressly dealt with by this TDP)
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reasonablynecesaryto pursue or dend tights acorded them by
this TDP.

Further, the trust distribution proces®pides that the “Tust shall be treéad in litigation
betwe@ Benefidaries ofthe Trust as &egally responsible tortiesor undeapplicale law,
without the introduction of furthgsroof.”

With respet to co-déendant contribution claims agnst the trust, the Manville Personal
Injury Setlement Trust dstribution process povides:

Co-Dekndant Contribution Claims agat the Trust mape
sdisfied intwo ways: () in thecircumdances se forth in
subsection 4 bdow, Contribution Claims may be brought against
the Trust and rcessd in acordane with this TDP and
subsection 4, below, ¢ii) Co-deendants mayeeive cedit at
trial for theTrust (or Maville) sharein the form of aset-off
(defined heein as aedudion in the amount of a judgent) under
the cirmamstances deribed in subséon 3, below, and deulated
pursuant to goplicable law. Exoept as desaibed below, in order to
preseve theTrust’'s assis for paynent of clans asserted by
asbestcs health claimantsand to limit the transaction cog of al
parties, seoff credit shall be the pfered method of satisfyg
Co-Dekndant Claims, regdless of whethethe Tust and
claimant have liquidated the underlying claim.

The trust distribution process ther provide a mebhanism for aelculatingthe set-ot
New Jasey is mog aptly categorized as asubsection For “staes with multiple sd-off rules”
jurisdiction. Howeverit could be faly categorized as andllocation or aportionment state.”

Asbestos ans in hie Superior Court dilew Jerseywreconsiderd a mass tort and
under the eertralized managemert of the Honorable Ann G. McCormick, J.S.C. Judge
McCormick is assiged to prside over hasbestos matters andysent an ongng tial at the
same time, is expected to pide over ach ad evey asbestos @on which proceds to trial.
Judge McCormick hasaddressedthe issue d 8524(Qg) trusts on several occasons. Judge
McComick has seted both on and off therecord thet the New Jasey Supeme Cout hddingin
Brodsky v. Grinndll Haulers, Inc., 181 N.J. 102 (2004) is dstinguishable from ashestcs actions
in her opinion. New Jeasey's Conpaative Negligence Act, N.J.SA. 2A:155.1, & sa. is
applicablein a strict liabilityand netigence &tions. h the majorityof adions New Jerseliad a
defendant shall not be subject to joint and savkability absent dinding that it is at least 60%
responsible for the plaintiff's dleged harm. N.J.SA. 2A:15-5.3(a). However, this rle differsin
environmenthtort actions. Asbestos persbngury actions a@ consideed eavironmental tort
actionsfor purposes d New Jasey’'s Conpaative Negligence Act. With respect to
environmenthtort actions, a deindant asessedrgaer than 5%of the oveall vedict become
subject to amodfied form of joint and severa liability. Specifically, the Act provides in
pertinent part:




In those cse is whee it is possil# to appdion the neligence br
fault, if the party so recovering is unale to recover the percentage
of compeésatorydamags attributable to aon-settling insolvent
partys nedigence orfault, that amount ofanpensatorglamags
may be reoveed flom anynon-settling pay in proportion to the
perentage of liability attributed to that partyN.JS.A. 2A:15-

5.3(d)@).

The Cout in Brodsky was asked to determine the propriety of induding a bankrupt entity
which had ben namd in the Complaint orhie vedict sheet fopurposes of@portionment. As
the 8524(ytrusts will gamerdly state that the trust is not to be tezhas dankrupt atity, the
Brodskyscenao is somewhat diffeent. Neverthdess, the Court concludehat the bankipt
entity naned in the Conplaint remaned apaty to thelitigation for purposes d apportionment,
notwithstanding thedlct that the dendant at issue soud protection of the Bnkrupt Court
stbsequent to service of the Summors and Conplaint. Brodsky involved an automohile
nedigence a&tion in which plaintiff's deedeat was killed and his wifeeveely injured. The
Brodskys vehiclewas disabled on th&de of thewad as aesult of haing been struck bythe
trador-traler owned by defendant, Grinnk Haulers, hc. After beng disdled on the side of the
road, theBrodskys stepped out of theiac. Afew moments later a Ycle opeated byWilliam
Horsman struc the Bodskyvehicle vhich in turn struck the ®dskys. Thus, in Brodskythe
Court was akedto consider the propriety of listing Mr. Horsman on the verdict shed although
he had sought protection of the Bankruptcy Court and had not filed an Answer. In Brodsky,
defendant, Grinnk Haulers &d its driver wee assessed 60% diie liability and 40% \as
assessed to tndant, Horsman. nl orderto enumeree the hash consequees ofNew Jerseg
Comparative Ngligence Act and the pplication of joint and sevar liability, the Court noted
that “a baakruptcydischarg does not prdude the asessment of Horsma compaative
liability” notwithstandingthe inabilityof anypartyto reover fom Mr. Horsma.

The Court in Bodskyredted the legglative historyof the Comparave Nedigence Act
particulaly as it relatd to environmental tort éions and noted:

The anendment wasifitended to ertdle an injure partyin an
environmenthtort action to reover 100%of the @mpensatory
damag awvard, notwithstanding non-s#ling paty’s insolvency’
Brodsky Supra. at 111.

The Court in reliane on the &ct that the lgislator specifially included such @rovision
with respetto environmental tort #ions but noordinarynedigence a&tions, conclude that the
legslature theefore did not intend a dehdant in a noenvironmenthtort action to beathe
consequeces ofjoint and seveldiability whee a joint tortfeaor was dankrupt atity. The
Court also relied on aumber of pior New Jersg/ case wherén the liability of dismissed parties
was considered by the jury.

It is onthediginction between the threshold a which joint and severd li ability is
triggered in environmental tort &ions that ddge McCormick elies in both her position that
bankrupt atities named in the initial Cophaint shall not kted on the velict sheet awell as her
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