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           Benzene Litigation
           By:  Dawn Dezii, Esquire

 

Benzene is an organic compound which occurs
naturally in  crude oil and oil- based products. 
Benzene is a colorless, odorless, flammable liquid. 

It is part of the gasoline refining process and is used in plastics,
rubber products, dyes, lubricants and pesticides.  Benzene is a

component part of at least 20 top chemical products produced in this country.

L iti gation across the country arising from benzene exposure is increasing.  While
there are few cases currently pending in New Jersey, and it is not yet considered “mass
tort”,  benzene exposures allegedly injure 300,000 people per year.  Additionally, there 
are an estimated 10,000 deaths per year linked to benzene exposure.  Benzene is number
six (6) on CERCLA’s hazardous substance list.

Historically, benzene is linked to various health concerns including anemia,
leukemia, chronic fatigue syndrome, acute myeloid-leukemia or acute non-lymphocytic
leukemia.  Recently, the Agency for Toxic Substances & Disease Registry off icially
linked benzene exposure to aplastic anemia.  See Toxicological Profile for Benzene
available at www.atsdr.cdc.gov.  Myelofibrosis is a type of aplastic anemia and was the
subject of a recently lit igated matter in the United States District Court for the Fif th
Circuit.  Leblanc v. Chevron Inc., Fift h Circuit, No. 07-30599 wherein the court
recognized the Agency for Toxic Tort Substances &  Disease Registry’ s findings on
causation as to aplastic anemia.

The pathways for benzene exposure involve inhalation and absorption.  High-risk
occupations include truck drivers, pipe fit ters, painters, plant workers where solvents are
used, chemical workers and those engaged in adhesive production.  The OSHA threshold
limit value for Benzene exposure is 0.5 per million parts during an eight-hour
workday/40-hour work week.  Generally, men are more at risk for exposure and
subsequent disease, than women.  Diagnosis of disease is usually made through blood
samples and bone marrow testing.  Well water and chlorine from swimming pools could
cause disease.
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Those diagnosed with leukemia have an approximate 20% to 30% survival rate. 
Treatment includes radiation and chemotherapy.  Naturally, side effects include nausea,
fatigue and higher risk of infection.  Another treatment is blood stem cell t ransplant.  This
involves an infusion of healthy blood cells into the bone marrow.

Defending a benzene exposure case would most likely foll ow a normal toxic tort
defense model.  This would include collection of any and all available medical records,
tracing the pathways of exposure, hiring appropriate toxicologists, immunologists,
neurologists, allergists, and experts in hematology.  Additionally, locating alternative
sources of exposure is extremely important.  To develop this information, it would be
necessary obviously to depose the Plaintiff,  family members, employers, witnesses and
co-workers.  Also, a careful investigation of the Plaintiff’ s experts’  theories of causation
is necessary as diagnosis may be based upon potentially novel theories.  Daubert/Frye
hearings should be considered as well.

With very few fully litigated cases in New Jersey, it is envisioned that legal
analysis would largely follow the case law which arises out of Asbestos Litigation. 
Additi onally , we would anticipate the possibili ty that if a large number of cases were in
fact fi led, these cases would be assigned to a single county, a Special Master appointed,
and a single presiding judge appointed.  It is quite possible that these cases would find
their way into Middlesex County, New Jersey which is an already establi shed mass tort
l itigation county.  Additionally, Atlantic County, New Jersey is an alternative possibil ity.

Should anyone require copies of any of the articles or case law mentioned, please
contact Dawn Dezii,  Esquire at ddezii@margolisedelstein.com

Bankrupt Trust Issues in Asbestos Personal Inju ry Litigation;
Efforts to Harmonize the Goals of New Jersey’s Comparative Negligence Act And § 524(g)

By: Jeanine D. Clark, Esquire

Few areas of l itigation have been as significantly impacted by alleged tortfeasors’
resort to protection of the Bankruptcy Court as asbestos litigation.  An entity seeking
protection of the Bankruptcy Court may ultimately have its debts and obligations

including those, contingent or otherwise, arising out of tort liabilities discharged.  Further, upon
filing a Bankruptcy  petition, 11 U.S.C. § 362 imposes an automatic stay on any litigation being
filed against the debtor.  Absent an order from the Bankruptcy Court lifting the stay, any action
filed against the bankrupt is considered an automatic nullity.  Further, all currently pending
litigation against the bankrupt entity is automatically stayed.

Many of the major manufacturers of asbestos-containing materials have sought protection
of the Bankruptcy Court and thus, remain immune from prosecution of civil lawsuits for personal
injury arising out of the alleged use of the products manufactured by these entities.  This has
presented problems for plaintiffs who allege exposure to the products but has resulted in placing
an increasingly greater burden on the distributors and small suppliers of the products who are
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expected to make up any shortfall.  524 of the Bankruptcy Code pertains to the effect of a
discharge in bankruptcy.  Subsection (g) was enacted specifically to address the multiple and
ongoing asbestos personal injury claims faced by companies such as Johns Manvill e.  11 U.S.C.
§524(g) allows for the creation of a trust distribution process as part of a reorganization plan to:

Operate through mechanisms such as structured, periodic, or
supplemental payments, pro rata distributions, matrices, or periodic
review of estimates of numbers and values of present claims and
future demands, or other comparable mechanisms, that provide
reasonable assurance that the trust will value, and be in a financial
position to pay, present claims and future demands that involve
similar claims in substantially the same manner.

The Manville Personal Injury Settlement Trust was the first of a number of asbestos
personal injury settlement trusts established pursuant to §524(g).  Generally, the trusts provide a
mechanism through which injured claimants can seek compensation pursuant to a schedule based
upon the alleged disease and their relative exposure to the bankrupt’s products.  The amount a
claimant can receive is generally a fraction of what he or she would receive if permitted to
litigate claims against the bankrupt entity.  A number of the trusts are structured in such a way as
to include within the class of claimants not only the injured worker but the would-be co-
defendants or joint tortfeasors of the bankrupt.  For example, the Manville Personal Injury
Settlement Trust provides in Section F3 that a judgment creditor “is eligible for payment from
the trust’s available cash, as provided below.”  The funds available to the judgment creditor and
limited to 50% of the liquidated value of the individual claim, pursuant to the schedule.  Under
the Manville Personal Injury Settlement Trust, Trust Beneficiaries include both plaintiffs and
defendants.  The Manvill e Personal Injury Settlement Trust recognizes the possibility of a claim
for a set-off between Trust Beneficiaries, i.e. plaintif f versus defendant.  Further, the trust
distribution process allows an alleged tortfeasor in asbestos personal injury action to file a third-
party action against the trust.  The trust distribution process provides in pertinent part:

Third-party claims may be asserted against the Trust for the sole
purpose of listing the Trust on a verdict sheet form or otherwise as
necessary to ensure that any verdict reduction in respect to the
Manvill e (or Trust) liability share is made pursuant to applicable
law.  No objection shall be made by the Trust or the claimant to the
filing by a co-defendant of a Third-Party Complaint or to the
joinder of the Trust as a party for this limited purpose only. 
However, the Trust shall not be required to enter an appearance as
to third-party or any other claims, nor shall i t be subject to party
discovery or default judgment or levy an execution on any
judgement.  Under no circumstances shall the Trust be required to
pay claims, whether for asbestos-related conditions or for
contribution or indemnification, except in accordance with this
TDP.  Without enlarging any substantive rights accorded them by
this TDP, co-defendants shall have such procedural rights (relating
to procedural issues not expressly dealt with by this TDP)
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reasonably necessary to pursue or defend rights accorded them by
this TDP.

Further, the trust distribution process provides that the “Trust shall be treated in litigation
between Beneficiaries of the Trust as a legally responsible tortfeasor under applicable law,
without the introduction of further proof.”

With respect to co-defendant contribution claims against the trust, the Manville Personal
Injury Settlement Trust distribution process provides:

Co-Defendant Contribution Claims against the Trust may be
satisfied in two ways: (i) in the circumstances set forth in
subsection 4 below, Contribution Claims may be brought against
the Trust and processed in accordance with this TDP and
subsection 4, below, or (ii) Co-defendants may receive credit at
trial for the Trust (or Manville) share in the form of a set-off
(defined herein as a reduction in the amount of a judgment) under
the circumstances described in subsection 3, below, and calculated
pursuant to applicable law.  Except as described below, in order to
preserve the Trust’s assets for payment of claims asserted by
asbestos health claimants and to limit the transaction cost of all
parties, set-off credit shall be the preferred method of satisfying
Co-Defendant Claims, regardless of whether the Trust and
claimant have liquidated the underlying claim.

The trust distribution process further provides a mechanism for calculating the set-off. 
New Jersey is most aptly categorized as a subsection F or “states with multiple set-off rules”
jurisdiction.  However, it could be fairly categorized as an “allocation or apportionment state.” 

Asbestos actions in the Superior Court of New Jersey are considered a mass tort and
under the centralized management of the Honorable Ann G. McCormick, J.S.C.  Judge
McCormick is assigned to preside over all asbestos matters and, absent an ongoing trial at the
same time, is expected to preside over each and every asbestos action which proceeds to trial. 
Judge McCormick has addressed the issue of §524(g) trusts on several occasions.  Judge
McCormick has stated both on and off the record that the New Jersey Supreme Court holding in
Brodsky v. Grinnell Haulers, Inc., 181 N.J. 102 (2004) is distinguishable from asbestos actions,
in her opinion.  New Jersey’s Comparative Negligence Act, N.J.S.A. 2A:15-5.1, et seq. is
applicable in a strict liability and negligence actions.  In the majority of actions New Jersey had a
defendant shall not be subject to joint and several liability absent a finding that it is at least 60%
responsible for the plaintif f’ s alleged harm.  N.J.S.A. 2A:15-5.3(a).  However, this rule differs in
environmental tort actions.  Asbestos personal injury actions are considered environmental tort
actions for purposes of New Jersey’s Comparative Negligence Act.  With respect to
environmental tort actions, a defendant assessed greater than 5% of the overall verdict becomes
subject to a modif ied form of joint and several li ability.  Specif ically, the Act provides in
pertinent part:
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In those case is where it is possible to apportion the negligence for
fault, if the party so recovering is unable to recover the percentage
of compensatory damages attributable to a non-settling insolvent
party’s negligence or fault, that amount of compensatory damages
may be recovered from any non-settling party in proportion to the
percentage of liability attributed to that party.  N.J.S.A. 2A:15-
5.3(d)(2).  

The Court in Brodsky was asked to determine the propriety of including a bankrupt entity
which had been named in the Complaint on the verdict sheet for purposes of apportionment.  As
the §524(g) trusts will generally state that the trust is not to be treated as a bankrupt entity, the
Brodsky scenario is somewhat different.  Nevertheless, the Court concluded that the bankrupt
entity named in the Complaint remained a party to the lit igation for purposes of apportionment,
notwithstanding the fact that the defendant at issue sought protection of the Bankrupt Court
subsequent to service of the Summons and Complaint.  Brodsky involved an automobile
negligence action in which plaintiff’s decedent was killed and his wife severely injured.  The
Brodsky’s vehicle was disabled on the side of the road as a result of having been struck by the
tractor-trailer owned by defendant, Grinnell Haulers, Inc.  After being disabled on the side of the
road, the Brodskys stepped out of their car.  A few moments later a vehicle operated by Wil liam
Horsman struck the Brodsky vehicle which in turn struck the Brodskys.  Thus, in Brodsky, the
Court was asked to consider the propriety of l isting Mr. Horsman on the verdict sheet although
he had sought protection of the Bankruptcy Court and had not filed an Answer.  In Brodsky,
defendant, Grinnell Haulers and its driver were assessed 60% of the liability and 40% was
assessed to defendant, Horsman.  In order to enumerate the harsh consequences of New Jersey’s
Comparative Negligence Act and the application of joint and several liability, the Court noted
that “a bankruptcy discharge does not preclude the assessment of Horsman’s  comparative
liability” notwithstanding the inability of any party to recover from Mr. Horsman.

The Court in Brodsky recited the legislative history of the Comparative Negligence Act
particularly as it related to environmental tort actions and noted:

The amendment was “intended to enable an injured party in an
environmental tort action to recover 100% of the compensatory
damage award, notwithstanding a non-settling party’s insolvency.”
Brodsky, Supra. at 111.

The Court in reliance on the fact that the legislator specifically included such a provision
with respect to environmental tort actions but not ordinary negligence actions, concluded that the
legislature therefore did not intend a defendant in a non-environmental tort action to bear the
consequences of joint and several liabilit y where a joint tortfeasor was a bankrupt entity.  The
Court also relied on a number of prior New Jersey cases wherein the liability of dismissed parties
was considered by the jury.

It is on the distinction between the threshold at which joint and several li ability is
triggered in environmental tort actions that Judge McCormick relies in both her position that
bankrupt entities named in the initial Complaint shall not listed on the verdict sheet as well as her
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