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This aticleis intended toprovide abrief overview of theexclusionscomnonly found within
Coverag A ofthe Commercial Geeral Liability (CGL) Coverge Form and the intgretdion of
those exclusions e insuraneindustryandthe Pennsivaniacourts. While the applicaility of
policy exclusionsa anygiven set of &cts musbbviouslybe detemined on aase bycasebasis, and
will generdly be gverne&l when déermining an insurés defense obligtions bythe fatual
dlegationsof aplaintiff’ s mompaint, theam of thisarticle is to pravide theclaims professona with
genenl guidancefor usein identifying thosesituations in wheh the exclusions might applyand
thosein which they will not.

Although the applicable pdlicy language will differ in smecases, this aticle will address
the variousCGL exclusionsas heycommonlyappeain current ISOpolicy forms, satingthat the
commerdal geneal liability insurance overaye providel by such policies does nopply to the
following:

a. Expected or Intended Injury

“Bodily injury” or “property damage’ expected or intended from the gandpoint of the
insured. This exclusion does nd apply to “bodily injury” resulting from theuseof reasonable
force to protect persons or propery.

. Firstandforemost, itmust beremgnized that thiss not an “intentionaha ” exclusion and
should not be refrred to as such. t does not applynerdy because the insured commits an
intentional act (e.g., puttingdown atod box inalocation where saneone later falls over it) but only
where the reaulting injury or damagewas intende by the nsured. This important distinction was
recognized by the Suyoreme Caurt in Eisenman v. Hornberger, 264 A.2d 673 (Pa 1970), in which
the nsured andeveal teenge companionbroke into the plaintiffshome and stole guantityof
liquor. To avoid detdmn while in the darkeed house, thgroup lit its waywith matches ither
than turningon the lights, droppinghem to the floor as tgdburned dow. One ofthe matche
landed in an upholsted chair which, fler smoldeing for seveal hours, eupted in flame which
destroyedthe entirehouse. tlwas held that aomeownes policyexclusion barringoveage for
damag caised intentionallypythe insured did not appbecaise therevas no bsis to conclude that
theinsuredntended to set firto the propdy when dopping thematches, th€ourt reognizingthe
distinction between intending an act and intending theresuit.

. Although somecourts drav a dstinction between the two, thierms “expectel” and
“intended”areconsiderd synonymous in Rnnsyania.

. The use otthe phrae ‘the insured’ rather than ‘an’ or “any insured, is construé as
meaninghat coveage is bared onlywhele theinjury or damag was intentional from the standpoint



of the paticular insurel seekinggoveage. Coverag@remans inforcefor innocent co-insures who
did not themselves intend the injur€oversely, policies excluding averaye for the intentional
injuriesof “an” or“anyinsured’areinterpreéedasbaring coveageto dl insuredsif anyone of then

encaeed in the excluded conduicGeneal Acddent ns. Co. of Ameriav. Allen, 708 A.2d 828
(Pa.Super. 1998)

. For this exclusion to applythe insured redl not at with the “specific interitto cause the
predse injuryor damae which in &ct lesulted,; it is sufficient if the insureagectel or intended
to causenjury or damge of the“same geeral type” United Service Automobile Ass'n. v.
Elitzky, 517 A.2d 982 (Pa.Super. 1988ppeal denied528 A.2d 957 (Pa. 1987).

. For the exclusion to apply, the resuting injury must lave either been intended, or it must
have ben “subgantially certain” to follow from the insured’sanduct. It is not enoup that the
insured should haveeasonablyforeseen thanjury which his ations causedd.; Erie Insurane
Exchang v. Rdler, 808A.2d 587(Pa.Super. 2002)The lawis not fully developd recrdingthe
extent to which thigrinciple @n result in a finding ofcoverage where the victim suffes an
improbade a “fre&” i njury due toaninsured’s intertional adions, suchaspermanen brain damage
from a punab in the nose.

. ThePennsivaniacourtshaveheldthatanintent tocauseanjury will be inferred as anatter
of law in cases involving paticularly reprehengble acts such as engaging in sexud relations with

minors,buthave noextendedhatrule toother contets. Aetna Casualtg SuretyCo.v. Roe, 650
A.2d 94 (Pa.Super. 1984rie Insurane Exchang v. Claypoole,673A.2d 348(Pa.Super. 1996)

. Althoughthe courtsdo not usethe phrase‘inferred intent” in casesoutside ¢ the sxual
molestaion o minors context, it is dso wdl established that an insured is chargeable with
knowledge of thenaturdand obviousonsequeces ohisactions, and will nobe pemitted to arge
that he had no intent touse them. &r example, in Donexd Mutual hs. Co. vFerara,552 A.2d
699 (Pa.Super. 1989 which the insured intentionakycked apoliceman in therotch, but denie
theintent to injure him, thecourt hdd tha injury to theofficer’s genitals was sibgantialy certain
to resut from the insured’s ationsand tha an intetional injury exclusion bared coverage. This
concet has also beeemplowd frequentlyin gunshot ases.

. An insured’s voluntary intoxication maybeconsidered in deermining whether an injury is
subject o this exclusion. Nationwide v.Hassingr, 473A.2d 171(Pa.Super. 1984)The qustion
of the reuisite level of intoication neessay to avoid application of thexclusion has not bee
clearly established, though in one casein which this issie wasaddressel, theinsured purportedly
suffered froma completealcohol inducedblackout”. Stidham v.Milvale Sportsmen’s Club, 618
A.2d 945 (Pa.Super. 1992)he SuperioCourt also reentlysugyested that the \el of intoxcation
necessaryto avoid application ofraintertional injury exclusion nght rise to the level of &otal
lack of consciousnessh Done@l Mutual hs. Co. v.Baumhammers, 893 A.2d 79P4.Super.
2006),reveased on other ground®38 A.2d 286 (Pa. 2007).




. On the othehand, ithasbeen held both at the trial ledeand bythe Superior Court (in a
decision that walater revesed onother groundshatan insired’s claimed mentailiness or lack
of mental apadaty is notrelevant in detemining theapplicabilityof the exclusion. Erie hsurane
Exchang v. Hesey, 81 D.&C.4th 18 (C.PLebanon Co. 2007);d&imhames, supra.

. The insurd’s conviction on dminal chargs réating to the in@ent is admissild and may
be mnclusive in determining whether such an exclusion applies provided the criminal charge
establishes the geisite intent.See, a., West American Ins. Co. v. Klein, 1998 U.S. Dist. LEXIS
9500 (E.D.Pa. 1998)Howeve, it should be remgnized that an insured’aviction on criminal
chages establishingnerereklessness hdseenconsiderd insufficient to establish that the insdre
acted with substantial cendy that injuryor damge would ocar. See, g., State Fam Fireand
CasualtyCo. v. Dunlavey197 F.Supp.2d 183 (E.D.Pa. 2001)

. In cass involving intentional misconduct on the paf an insurd, it should be noted that
there may also be dtemative mveragedefersesapart from this exclusion including:

(a.) The “Occurrence” Requirement :

The hsuring Agreement to acommercia liability policy typically affords coveage for
injuries or damge onlywhen @aused bywan “ocurrencé, a taem definal as meaing an “accident”.
At one time, thergvas aithoritywhich could beited forthe proposition that a cawwill focus when
makingthis determination solelypon the naturef the actwhich produced thmjury or damage and
that, if the character of the event could not be considered an “accident”, no coverage would be
afforded to ay insured eve if the insured \&s not diretty involved. See, a., Genes Restaurat
v. Nationwide Ins Ca, 548 A.2d 246 (Pa. 1983), (hdding tha a mdicious, wilful assailt could
never be considered an “accident” and denying coverageto theowner of atavern in connection with
an assalt upon one of its patrons). Thew with respect to this issueas reentlyclaified by the
Supreme Court in DonafMutual hs. Co. v. Baumimamers, 938\.2d 286 (Pa. 2007), in which
it was held that the gggon of whethean injurywasacadentalmust bedeteminedby viewingthe
natureof the unddying inddent from the pespetive ofeat insuredseekingcoveiage - thus, whee
parentswere sted for negligence in thesupervision of thar mentdly ill san, who later ergaged in
a shootingspreeresultingin severadeaths, thergvaslittle question but that the incident was no
“accident” from theson’speaspective, but coveragewas nonehdessafforded tothepaentsbecause
the incident wa an “@cident” when vieved fom their pespective.

(b.) Public policy:

It is contrary to public pdicy in Pennsylvaniato dford liability coverage in connection with
aninsured’swilful andintentionallyinjurious e¢iminal acts Elitzky, supra; Hassin@r, supra;
Federd Ins. Co. v. P@mkin, 961 F.Supp. 109 (E.D.Pa. 1997)

. Finally, it is no secret that theomplaints wich are filed in assault cses a@ often
disingenuouslyframed in a manneaimed &triggering at least alefense obligtion on the patrof



the assailang insurer bymittingfads, or bydescibing the insurd’s conductn a more benigway

than the atwal fads would warant. Complaints inugeh caes will fequertly indicate that the
insured assknt merelyactal nedigently or recklesslyn striking theplaintiff with a basbkall bat

or in shooting his victim sevartimes in thdnead. Complaints havésa goneso faras to alleg that

the insured was intoicated ad unable to fanulate an intent to injure the piéff, or that the

insured mistakenlpelieved thahis beatingf the plaintiff was neessay in self-déense

Althoughitis the complaint which initiallgeteminesan insurer’s deéfenseobligaions under
Pennsivania law, it is the fetual allegations of the pleaing which ae contolling, not the legl
labekor conclusions which amompanythem. Thus, our cotshave rpeatelly remgnized that mere
allegations of neligence in acomplaint arenot sufficient to trigger aduty to defend whee the
factual allegtions of the pleding dealy indicate thathere is no potential cokee underthe
policy. See, g.,Gemantown hs. Co. v. Mdin, 595 A.2d 699 (Pa.Super. 198@)o dutyto defand
when insued allegedly went to his formegirlfriend’s home with an automaticeapon, shotral
killed her new boyfriend and injured abacarder by shoating him four times in the chest, despte
allegations of nerenedigence) Erie Insurane Exchang v.Fidler, 808 A.2d 587 (Pa.Super. 2002)
(holding that insured’s @ions in throwing éllow student aginst a wé fell within scope of
intentional injuryexclusion, even thoighis actions wer meely chaacteized as nelggent in the
complaint).

b. Contractual Liability

“Bodily injury” or “pr operty damage” for which the insured is obligated to pay damages by
reason of he assumption ofilability in a writte n contract or agreement. This exclusiondoes
not apply to liability for damages:

(1) That the insured would have in the absence of the contradr agreement; or

(2) Assuned in a contract or agreement that is an “i nsured contradt”, provided the
“bodily injury” or “propety damage’occurs sibsequent to the execution of the
contract or agreenent ....

. This should not be migken br an &clusion of coveage with respect to brach ofcontract

claims in gneal, but instead applies ontg indemnification aggements under whit to use the
language of theexclusion, an insured hasssumed” the tort liabilityf anothe paty.

See, g., Brooks v. Colton, 760 A.2d 393 (Pa.Super. 2000). As tmeept is gplainedin the

Fidelity, Casualty& Surdy Bulletins, ‘the language of the excluson of contractua liahility

coveage is concaed only wih liability that is assumedtifat is, lability incurred wha one

promises to indemnify or hold harmless anotlag does nodeal wth liabili ty that results from
breach o contract.”




. Although thee is extensive Pennsgnia cae law stablishing hat a o mmercidgenerd

liability policyis notintended tcapplyto breach of contract claims n geneal, those cses ag not
basediponthis exclusion,but ae insted based upon both therpaved natureof liability insurance
coveragein gereral ard the Insuring Agreemen languageaffording coveragefor injury or damage

only when @used byan “ocurrencé or “accident.” See, ., Ryanh Homes, Inc. v. The Home

Indemnity Co., 647 A.2d 939 (Pa.Super. 1994); RedepmentAuthority of Cambria Co. v.
Interndional Ins. Co., 685 A.2d 581 (Pa.Super. 1996).

. It is the exception to this exclusion under which an insured will be covered for liability

premised ypon an indemnifi cation agreement, andthat coverage existsonly where theagreement is

contained wthin an ‘insured contract Traditionaly, the teem “insured contract” (formerly

“incidentd contract”) was very narowly ddined 0 a to afford coverage only with respect to

indemnification ageanents appeang in leases, rail road Sdetrack agreaments, eleviar maintenane
agreements easerants aid agreements to indemnify muricipalities. Ogptiond “broad form”

coverge could bepurchaed to applyna broaler bais to anyndemnification ageanent reléing

to the named insured business. tis more common now for poligego includeany agreement
under vhich the name insured hasssumed the tofiability of another partyprovided itis related
to thenamed insured’s lugness,swbject to only afew seldom encountered limitations

. Although thee is Penndyania cae law stablishing that indemnifit@n ageements may
beoral,or mayevenbelegally inferred from a prior ourse odealing betwea parties, note thahe
exception to thixclusion affords@veraye onlyfor writtenindemnification egreements

. Note alsahatthe writen indemnificatioragreanent must beéxecuted before theinjury
or damage ocairs, a tem which most would construs aneaninghatthe ageemat must be signe
prior to the date & theunderlying incident. At least ane court, however, has held tha the term is
amhguous and that one mayexecute”an ageeanent merlyy be commenag peformanceof the
contracted wok. Thereis no Penndyania authaty on that question.

c. Liquor Liabil ity

“Bodily injury” or “pr operty damage’ for which any insured may be hdd liable by reason
of :

(1) Caudng or contributing to the intoxication of any persmn;

(2) The furnishing of alcoholic beverags to a person uneér the legal drinking age or
under the influence of alcohal or

(3) Any statute, ordinanceor regulation relating to the sale,gift, distribution or use of
alcohdlic beverages.

This exclusion apliesonly if you are in the business ofmanufacturing, distribu ting, selling,



saving o furnishing dcohdlic beverages.

. Note that this exclusion does not apgaysacial host” liability , including theurnishingof
alcoholic b@erages bya commetial insured to its customers @mployees, but is insteadnfined
in its gplication to situaionsin which the named insured is esseantially in theliquor busness.

. The Penndyania couts have demed simila exclusions clegr unambigious and
enforcedle. United Statesi@felity and Guaanty Co. v. Grigss, 491 A.2d 267 (Pa.Super. 1985)

. One issue whit has not gt beersquaréy decidel by a Rennsyania appellate couis that
of whether sud an exclusion will serve to relievan insurerof its defese obligtions wherea
complaint also includesegenl allegtions of neligence not gpresslyaimed atthe insured’s
conduct in furnishing the dcoholic beverages, sich as dlegationstha an insured was regligent in
its hiring or traning of bar enployees, its failure to provide\actim with alternate tnasportation,
oritsfailureto all the pdice or to otherwiseprevent theintoxicated individual from operating his
car. It has bee held in at least two trial lebeases that even thoselegations of andgllary
nedigence on thgart of a insured f within the scop®f such a exclusion, sice thdundamatal
basisfor theinsured’s le@l duty and liability to theplaintiff is utimately its furnishing of dcohol.
Hamburgv. 14,000 Siblngs and Ceria Underwiters d Lloyd’s, 1998 U.S. DistLEXIS 13598
(E.D.Pa. 1998)Certain Undesriters and Insures Subscribindgo Lloyd’s PolicyNo. SP93/7131 v.
6091 Frankford Ave., 196 U.S. Did. LEXIS 1930 (E.D.Pa 199). Tha gpproach is dso
consigent with theprevailing view in ather jurisdictions

d. Workers Compensation And Similar Laws

Any obligation of the insured urder a workers’ compensation, dsability benefits or
unemployment compensation law or any smilar law.

. Prettyself-explanatory but notethatit appliesonly to statutorybeneit claims - theras no
reason to cite this exusion (as is often don@ coveage position letters)merdy becaise an
employee injury is involved in theclaim.



e. Enployers Liability

“Bodily inju ry” to:
(2) An “employee” of theinsured arising out of and in the course of :

(a) Employment by the insured; or

(b) Performing duties related to the ©nduct of the insured’s business; or

(c) The spousechild, parent, brother or sisterof that “employee” as a consequence of
Paragraph (1) above.

This exclusion goplies:

(1) Whether the insured may beliable asan anployer or in any other capacity; and
(2) To any obligation to share danages with or repay soraone elsevho must pay
damages because of the injury.

This exclusiordoesnot apply to liability assumed by the insured urder an “insured contract.”

. While theimpact of swch exclusionsis fairly obviousin barring coverage wih respect to
claims for bodiy injury to an insured emploges asing out of their employnent or the
performance of duties relating to theinsured’s bugness,as well as avy deivative claims by thar
family members, therae some reuriing issues lout which to be aare

. First, it must be noted that this exclusion will not apply with respect to claims asserted
against an insted under acontratual indemnificion ageanent which fids within the policy
definition of an“insured contract.” Accordingly, if theinsured has agreed to indemnify athird party,

it isentitledto contractud liability coverageunder tha indemnity agreementeven in connection with
a clam involving injury to one of its own empl@es. This Rbility is actuallyconsistent with the
immunity provisions of our works compend#on statute, which permit amgployerto bejoined
as a pgy to its emploges’ personhinjury suits aganst other parties Is&d upora written and
signeal indemnification ageanent, provided that thertas of the indemnifideon ageement either
expresslyaivetheemployer’s statutoryworke's’ compensation immunyt or spedically include
claimsof injury on the parof its emploges.See, &.,Bester v. Essex Crane Rental, 619 A.2d 304
(Pa.Super. 1993)

. Current Penndyania cae law t&aes a minorityappro&h, seemingy inconsistent with the
terms of the xclusion, in theadditionalinsured contetxholding thathisexclusion wil serve to ba
coverge not onlyto aninsured for clams of bodilyinjury by its own emploges, but lso to an
additional insured under the same pdicy, even though it did na employ theclamant. This is so
despite the use dfie phrae “theinsured” uggestingthat the exclusion applies ondyth respet
to bodilyinjuries suffeed byemployees othe speific insured whose ridnts are tissue) as opposed
to the phraséany insured” (which midht support a denial afoveage if the ¢aimant wee an



employee ofanypartyqualifying as an insured undé¢he policy. This result iseemingy dictated
bythe Suprem€ourt’s40-yearolddecisionn PMA InsuraneCo. v. Aetna Casuty & Surdy Co.,
233 A.2d 548 (B. 1967).That resulhas beerriticized, but reluctatly followed in seveal more
contempaary cases including Rocsevet’ s, Inc. v. Zurich Ameican Ins Co, 2005 Phia. Ct Cam.
Pl. LEXIS 226 (C.P. Phila. 2005); Brown & Root Braun, Inc. v. Bogan, Inc., 2002 U.S. App. LEXIS
226 (3d Cir. 2002), anddthbrook hs. Co. v. Kuljian Corp., 690 F.2d 368 (3d Cir. 1982).

. Although many claims of emplogr seual haassment will ot fall within the scope ch
gened liahility pdicy because they do nat involve alegations of “bodily injury” as qposed to
purelyemotional distress, thixelusionshould serve to baoveage forthose sexual menduct
claims which do inkude alle@tions of bodilyinjury or disease It has bee said that the
overwhdmingweight of legal authority hddstha thispadlicy language excludes mverage for claims
based upothe £xualharssmenbf employees.See, &.,Truck Ins. Exchang v. Ggnon, 33 P.3d
901(N.M.App.2001). While Pennsivania state aurt preedent is laking, ourfedeal courts have
reached the sane conclusion and have hdd tha swch exclusionary language aso ba's coverage in
cases whee sane of theharassnent occurred when thepaticipantswere “off the clock” because
it was caisallyrelaed to the victim’s employent. Scottsdalers. Co. v. Scholl Fassnacht, 2000
U.S. Dist. LEXIS 9030 (E.D.Pa. 2000).

. In detemining wheher an employe sufers injury arising out of and in theoarse of
employmentunderthetermsof this exclusion,all that should be requad is a but for” or“cause and
result” relationship betweethe injuryand the mployment, rathethan proximate causan, for the
exclusion © apply McCabe v. @ Republic hs. Co., 228 A.2d 901 (Pa. 1967).

f. Pollution

(1) “Bodily injury”or “proper ty damage” arising out of the acual, alleged or threatened
discharge, disgrsal, sepage, mgration, release or scape of “polutants”:

(a) At or from any premises,site orlocation which is or was at any timeowned or ocapied
by, or rented or loaned to, any nsured. However, his subparagraph does not apply to:

() “Bodily i njury” if sustainredwithin a building and causedby smoke, funes, vapor, or
soot produced by or originating from equipment that is used to heat, cool or dehumidify
the building, or equipment that is used toheat water for personal use, by tle builing’'s
occupants a guests;

(i) Bodily inju ry” or “proper ty damage” for which you may be held liabg, if youare a
contractor and the owner or lesseef suchpremises,site or location hasbeenadded to
your policy asan additional insured with resped to your ongoing operations performed



for that additional insured at that premises ...;

(iii) “Bodily injury” or “ property damage” ari sing out of hea, smoke or fumesfrom a
“hostile fire”;

(b) At or from any premises, site or location which is or wasat any timeused by or for any
insured or others for the handing, storage, disposal, processing or tratment of waste;

(c) Which are or were at any time transported, handled, stored, treated, dsposed of, or
processé as waste by or for:

(i) Any insured; or
(i) Any person or organization for whom you may be legally responsite; or

(d) At or from any premises,site or location on which any insuredor any contr actors or
submntractors working directly or indirectly on any insured’s béhalf are performing
opeations if the “pollutants” are brought on a to the premises, site or locaion in
connection wih such opeations by such irsured, contrador or subcontractor. However,
this subparagraph does not apply to:

() “Bodily i njury” or “propert y damage” arising out ofthe esape offuels, lubricants
or other ope ating fluids which are needed to peform the normal dectrical, hydraulic
or mechanical functionsnecessay for theoperation of “mobile equipment” or its pats,
if such fuels,lubricants or other operating fluids escape froma vehicle part designed to
hold, storeor receivethem .... [subject b excetion for intentional discharges];

(i) “Bodily injury” or “pr operty damage” sudained within a building and caused by the
release of gasesyimesor vaporsfrom materials brought into that buildi ng in connection
with operations being gerformed by you or on your behaf by a contrador or
subcontractor; or

(@iii) “Bodily injury” or “ property damage” ari sing out of hea, smoke a fumesfrom a
“hostile fire”.

(e) At or from any premises, site or loation on which any insured or any contradors or
subcontacdors working directly or indirectly on any insured’s béhalf are performing
operations if the operaions are to test for, monitor, clean up, renove, contain, tret,
detoxify or neutralize, or in any way respord to, or assess thefeects of, “pollutants”.

(2) Any loss, cost oexpense arising out oany:

(a) Reguest, denand, order or statutory or r egulatory requirement that any insued or
others test for, monitor, dean up, remove, contain, treat, detoxify or neutralize, or in any



way respord to, or assess thefeects of, “pollutants”; or

(b) Claim or “suit” by or on behaf of a governnental authority for damages because of
tesing for, monitoring, cleaning up, removing, containng, treating, detoxifying or
neutralizing, or in any way respording to, or asssesing the effects of, “polutants”.

However, this paragraph does not apply to liability for damages because of “poperty
damage” that the insued would have inthe absence of suchequest, denand, order or
statutory or regulatory requirement, or such caim or “suit” by or on behalf of a
governmental authority.

. This version of the pollution exclusipgeneally referred to as thedbsdute” pollution
exclusion (even thodmgt is no) wasreportedlywritten in response advese judicial interpetations
of theoriginal 1973 ISO version, which excluded coverage for injury or dameage resulting from
pollution or contamination mogeneally, but ontainedatroublesomexception tahat exclusion
for pollution incidents which wre“sudden and aedental” reaulting ininsurers affording coverage
on a broder bais than anticipated in some jurisdictions.

. This ommon vesionis bothmuchlenghierandlesscompréiensivehan the neer and so-
called ‘total’” pollution exclusion,whichis sometimes substituted bpdorsment. Fompurposes
of comparisonpne variatioruponthe ‘total” exclusion provides that the polickpes not applyo:

f. Pollution

(2) “Bodily injury” or “property dama@” which would not haveccured in wholeor
in part but for thectud, alegedorthredeneddischar@, disperdaseepge, migation,
release orescae of ‘pollutants” at anyime.
(2) Any loss, cost or expense arising out of any:
(a)Request, demand,dwmr orstatutoryor regulatoryrequiranentthatanyinsured or
otherstest for, manitor, dean up, remowve, contain, treat, detoxify or neutralize, or in
anywayrespond to, orssess the tdds of “pollutants”; or
(b) Claim or suit by or on behdf of agovernnentd authority for damages because
of testingfor, monitoring cleaning up,&moving containing treding, deoxifying
or neutréizing, orin anywayrespondindo, or assessiritye efeds of, “pollutants”.

Sometimes the less said, the better.
. For purposes of interpreting this exclusion, theterm “pdlutants’ is defined to mean, &ny
sdid, liquid, gaseousor thermal irritant or contaminant, including snoke, vapor, soat, fumes,

acids, alkalis, demicalsand waste.Wasteincludes naterials to be regcled, reconditioned or
reclaimed.”
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. While the aswer to the questioof whether a policyprovision is ambiguous is one whic
can valy when gplied to diffemng circumstanes, he Rennsyania couts have gneally held that
both the “absolutepollution exlusion and the dimition of the term “polluants” ae dearand
unambiguous

. The Penndyania couts havaejededthe agumentsaccepted in somejurisdictions that such
exclusions &intendedo goplyonlyto dishargesinto thegeneal atmospherer environmat, and
arenot meant to applto products which othetise seve a ‘Useful purposé Thus,it was held that
a substantiallydentical “dsolute” pdl ution exclusion unamhbiguously barred coveragein connection
with an indoor incident ivhichajob siteworker was ovecomeby noxious fumes emariag from
a concete seale produd which, despite its usefukss, was undoubtedlan “irritant” within the
scope othe deinition of a“pollutant” andwhich wasclealy “disperse” or “dischaged” into the
air. Madison Construction Co. v. Harswille Mutual hs. Co., 735 A.2d 100 (Pa. 1999).

The Supreme Court in Madison also rejected the insured’ s contention that the undelying
plaintiff's claimswere coverdtothe exenttheyinvolvedallegationsthatthe insured wa nedjgent
not in using the@roductor releasingthenoxious fumesbut infailing to warn ad protet workers
in the ara, faling to adejuatelyvertilate the area, and féing to cove the site whee theinjured
worker fell. In doing sg the Cout reasoned that dl of the negligence claims fundamentdly arose
from therdeaseof thefumesat the construction ste. A similar algument to the eff ect that addense
was owe becase the insukwas allegedlyguilty of nedigence in &iling to poperlyventilate a
work site, in additinto its nedigence in dischargg apollutant, was reed in Maton Diamond,
Inc. v. Penn N#onal Ins. Co., 815 A.2d 1109 (Pa.Super. 2008) which the courheld that
coverage wa unambigouslybared bythe samexxlusion withrespect to an incident in which a
worke was overome bycaibon monoide fumes manatingfrom a ontrador’s cancrete floor
cutting sav. In both casg the courtsejectedargumentsthatthe policy language was anbiguous
and should be disgarded under théreasonableexpectations” doctrine

. It has also beeheld that a substamaee not ke specifically listed in the definition of
“pollutants” to fall within the scopef the exlusion,and that substncewhich is not considece
a pollutant whendund in one placmaybe considesd apollutant if it ends up in a location wieer
it does not beng. InWagne v. Erielns. Co., 801 A.2d 1226 (Pa.Super. 206#)rmed 847 A.2d
1274 (Pa.2004), it was held thatan“absolute” pollution exclusion unambiguously barred coverage
in connetion with an incident in which an inswtdilling station owners gasoline storag tanks
leakal and cased contanination to adjoining propges.

. It should be noted, howewvehat the standd pollution exlusion will not served defeat
coverlge in connetion with residential led paint poisoning laims, our Supreme @irt having
detemined that lead-basedipawould be considetka “pollutant”, but that the nmaer in whid
the victim had ingsted or inhlad the paint, which as preentonthe interior surfaes of the ental
propeties in which sheresided, was not clarlyand unambigouslyreleased, dispeed or dischaed
within themeaning of thesimilar “absolute’ pdlution exclusons which gpeared inthelandords

policies. Baed upon scientifievidene, the @urt contuded that the prass of gadua and
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impercetible degadaion in the paint surfas would not ordindy be viewed as a dischge,
release orescpe and thiait was uncleaif it could be vievedasa dispersia Lititz Mutual Ins. Co.
v. Steely 785 A.2d 975 (Pa. 2001).

g. Aircraft, Auto Or Water craft

“Bodily injury” or “proper ty damage” arising out of the owrership, maintenance, use or
entrustment to others ofany aircraft, “auto” or waterc raft owned or operaied by or rented or
loaned to any nsured. Useincludes operaton and “loading or unloading”.

This exclusion aplies even ifthe claims against aly insured allege negligence or dier
wrongdoing in the suervision, hiring, employment, training or monitoring of others by that
insured, if the “occurrence” whichcausedhe “b odily injury” or “property dam age” involved
theowner ship, maintenance, useor entrustment toother sof any air craft, “ auto” or water cr aft
that is ovned a opeated by or rented or loaned to any insured.

This exclusion @es not apply to :
(1) A watercraft while ashore on prenses you ow or rent;

(2) A watercraft you do na own that is:
() Less han 26 feet long; and
(b) Not being used to cary persons or properly for a charge;

(3) Parking an “auto” on, or on thewaysnext to, premisesyou own or rent, provided the
“auto” is na owned by or rented or loaned to you o the insured;

(4) Liability assumed under any “in sured contrad” for the owner ship, maintenance or use
of aircr aft or watercraft; or

(5) “Bodily injury” or “property damage’ arising out of:
(&) The operation of machinery or equipment that is a@tached to, or part of, a land
vehicle that would qualify under the defnition of “mobile equipment” if it were not
subject to a compulsory or financial responsibliity law ...; or
(b) The operation of ary of the machinery or equipmentlisted in Paragraph f.(2) orf.(3)
of the defnition of “mobile equipment”.

. Notethd this exdusion, which is obvbuslyintended to avad overlap with an insured’s auto
insurance coverage andto generaly remove auto, arcraft andwatercraft related clamswhich should
bethesubject of other policies from theswpe of aCGL pdicy, iswritten interms which encompass
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autosowned by‘anyinsured”, thus includingvithin the scope of thexclusion autos owned, lease
or operated by the emploges ad corpoate oficers of the nened insured, @awell as the maed
insured’s owvn autos. At thesamdime, beausea CGL policytypically doesafford coveagefor the
ownership, mantenance or use of “mohle equipment” (such as kulldozers, forklifts, power cranes,
and otherconstruction or off@ad vehites used in the insureslline of work)the exclusion and
pdlicy ddinitions d not exterd to swch items.

. The seond pargraph ofthisexclusionis aimed at addressirggtuations in which an insured
seeks overgye foran auto, mcraft or watercatft relatel claim base upon allegtions of andlary
nedigence on its pdin the hringor trainingof employees, presumabig response toase lav from
some states holdirtpat such clians did notfall within the scope ofhe exclusion.

. The exclusionexpresly includeswithin the tem “use” the “loading and unloadingof autos,

airaraft or watecraft, which should diea theexigenceof geneal liability coveage to an insure
which is engged in the loadin@r unloadng of vehicles at a wahouse, loding do, etc., @en

though it is not actudly operating theautos. Sone courts have, however, delined to gpply this

exclusion where thimjury allegedlyresultsfrom adefect ontheloadingdockor premises, orrbm

the deicient mannem which the cego was segredor packaed,rathe thanfrom the &tual loading
or unoading process.

. Note thathe exlusioncontains amxception with respéto liability assumed bthe named
insured under anindemifi caion agreemert in an*insured contract’, with the result that coverage

might coneivablybe owel under suic an ageanent with respddo an otherwisexeluded auto,

aircraft or watercraft related loss.

. The exceptions to the exclusion with respect taavaaft would indcate that the policy
would afford coveage in connetion with claims réating to the use of avatecrdt which is not
owned bythe named insude(but is owned or opated by anothelinsured) if theboat is less than
26'long and is not beingised to transport pgons or prop#y for achage. Thus, if a emploge
or officer of theinsured tekes dientsou for atrip on his persona fishing boat and injury resuts,
coverge would be Horded tothatindividualand tothe polcyholder dspite the exclusion, as long
as the baais less than 26' long
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h. Mobile Equipment

“Bodily injury” or “property damage’ arising out of :
(1) The transportation of “mobile equipment” by an “auto” ownedor operated by or rented
or loaned to any irsured; or
(2) The use of “mobile equipmat” in, or while in practicefor, or while being prepared for,
any prearranged radng, speed, denolition, or stunting activity.

. Corsident with thefact that a CGL pdicy is geneadly intended to cover theinsured’s wse
of “mohle equipment” (forklifts, tractors, graders, bulldozers, chery pickers,andthelike), this
exclusion s verynariow, essentiallgenyng coverage whee sut equipmentis in transit via “auto”
or intheunlikely event it isusedin aprearranged (but not an impromptu) racing or stunting activity -
no coverage for tractor-pulls a fork-lif t races unlessthey are engaged in on the spur of themoment.

i. War

“Bodily injury” or “property damage’, however caused, arising directly or indirectly out of:
(1) War, including undeclared or avil war,
(2) Warlike adion by a military force, including action in hindering or defending against
an actual or expected attack, by any government, overeign or other authority using
military personnel or agents; or
(3) Insurrection, rebellion, revolution, usurped power,or action taken by governmental
authority in hindering or defending against any ofthese.

. Fortunately this exlusion, which bas coveage for injury or damae aising directly or
indirectlyoutof war, walike adion bya militaryforce, insurretion, rebdion, etc., has not beghe
sibject of any recent Pennsylvania caselaw and warrantslittle discussion athe than tonae tha it
seems higly questionablevhetheiit would applyto actsof terroism, possiblexplaining the reent
appeaane of sparde exclusionargndorsments in some pixies on that topicSee TAG 380,
LLC v. ComMet 380, Inc., 830 N.Y.Supp.2d 87 (N.Y.App. 2007), (holding that smilar language
contemplates @ions bya hostile nation or standj military force, not paamilitary actions by
individuals who are ndffiliated with a miitary force oranyparticula sovereig power including
terrolist organizationg.

. It isworth mentioninghoweve, that one gneally authoritative insunace industryredise,
the Fiddity, Casualty& Surdy Bulletins, states that th&ack onthe World TradeCenter would be
a “prime exanmple’ of a claim fdling within this exclusion in that it constitted ‘a warlike action
taken bya military force orsome otheauthorityusingagents other than military persontiell hat
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would likely be consideed asomewhat stiaed interpréation of the exclusion, which instead
speaks onlpf warlike adion bya “military force” and defensive actions by “military personnel or
agents” paticularly bearing in mind the adverse judicial construction of policy ambiguities.

J. Damage To Roperty
“Property damage” to:

(1) Property you own, rent, or occupy ...;

(2) Premises you =l, give away or abandon, if the “pr operty damage’ arisesout of any
part of thosepremises;

(3) Property loaned to you;

(4) Persmal property in the care, custody or control of the insured;

(5) That particular part of real property on which you or any contradors or
subantractors working directly or indir ectly onyour behalf are performing operations, if
the “property damage” arises out ofthose operatons; or

(6) That particular part of any property that must be restoed, repaired or replaced
because “your work” was incorrectly performed on it.

Paragraphs (1), (3)and (4) ofthis exclusiondo not applly to“property damage” (other than
damage by fre) to premises, includng the contents of sagh premises, rentel to you for a
period of 7 or fewer consecutivalays ....

Paragraph (2) of this exclusionrdoes not apply ithe premises are “your work” and were never
occupied, rented or hed for rental by you.

Paragraphs (3), (4) (5) and (6) of this exclusiordo not apply to liability assumed under a
sidetrack agreement.

Paragraph (6) of this exclusion does na apply to “propety damag€ included in the
“products-completed operations hazard.”

. This exclusbn, as it appea in more reent 5Oforms, combinewhat were érmerlyseveal
segaate exclusionsincduding what were previoudy known as the own property, dienaed premises,
and cae, custodyand contol exclusons, and it must be réaaefully in that both the lintations
appearing within the exclusion and the exceptions which follow sharply curtail its gplicability in
many comnonly encountered dtuations

. Regardng Paragaph (4), baring coverage for damage to property in theinsured’s “care,
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custody or contrdl, it should initially be noted that the exclusion applies only to personal property,

as opposed to real property. It has been held that the policy term “personal property” is

unambigiousand rders to everthing that ighe sibject ofowneshipother thamed estate. ldrtford

Ins. Co. v. B. Brks &Sons, hc., 1999 U.S. Dist. EXIS7733(E.D.Pa. 1999)Chattelghatarenot
physically attachd to re& estate ee dways considere persmal property, but those which ar
permanently attached ¢ realty in such amanner tha they cannot be removed without maerially

damagng thepropety, or whicharefix tures ess#ial to the use of the buildirgyeconsiderd red

propety. SeeNoll v. HarisburgYMCA, 643 A.2d 81 (R. 1994)Lehman vKeller, 684A.2d 18
(Pa. 1996).

. Undercurrent Penndyanialaw, it is unnecssaryto theapplication of thécare, aistody or
control’ exclusion that the insured have either anownership interest in,or “exclusive control” of
theproperty a thetimeit is damaged - an insued’s physical posessionof theproperty is aufficient.
The mere presence of theproperty ownea’s representdives whie an insured ishanding theproperty
atissuedoesot rendettheexclusion inapplicale, thoudp the situation might diffedepa@ding upon
thedegree of control still exercised bytheowne’s representaives at theime. It has dsobeen held
that, for the rclusion to apply an insured @ntrad¢or’s possession of the prajpe must be “a
necesaryelement ofthe work involved”, rathethan beng “merdy incidental” to the wrk.
Interndional Derick & Equipment @. v. Buxbaum, 240 F.2d 536 (3d Cir. 195(Roldingthat
exclusion goplied where insured hired toingall antennamag on broadcasting tower dlowed it to
fall to the ground, despit@sured’s lack oproprietay interest inthe mastand despite preseaof
owners represatativesat the time) ;Masters v. Celina Mutuaht. Co., 224 A.2d 774 (Pa.Super.
1966), (adoptinginterndional Derrick andholding that exclusion unambigpuslyappliedwhere
insured destrad a derick which it had bee hired to move in a stone quawhen acableon the
insured’s canesnapped)Slate Construcon Co. v. Bituminous Casuali@orp., 323 A.2d 141
(Pa.Sye. 1974), (holding tha exclusion was anbiguous under circumstanceswhere damage to
propety was @ausedythe insureds subcontraor, but that propey is generdly within an insured’s
“care, cugody or control” whenever it is beang moved by an insured under contract, is being put in
placebyaninsuredundercontrat, or is possessed an insured sa “balee”). Conpare, Boswell
v. Travders hdemnity Co., 120 A.2d 250 (N.Juper. 1956) (exclusion did not applyhere
damagd heéing units handled bynsuredwere under ontinuous supervision of the owrser
maintenane engneel).

. It is unclear in Penngyania whether tiiexclusionwill apply to case in which an insu

has handle propety without the ownés consent. Pfeiér v. Groers Mutual hs. Co., 379 A.2d
118 (Pa.Super. 1977noting conflicting authorities on this issue and teing to dedde the

guestion when drding caseon other gounds).

. Rearding Paragaph 6), barringcoveage for damag to ‘that particular part of real
property onwhichyou oryour subcontractors ondbcontractors ... are performing operatighwill
applybyreaon of that preent-tens¢‘are performing) languageonly to damagewhich ocairs (or
become manifest) while thevork is onging and actudly in progess, having nopgplication to an
insured’s ompleted opetions, or aguably, to anyinjury occuring at atime when the insured or
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its subcontractors are absent from the scésethis languge also indictes, the exclusion ¢éends
onlyto “that particular part” of red propertyonwhich the insuréd’s opeations ardeingperiormed,
alimitationwhichhas ber a featile sourceof litigation. To use aclear examge, if an insured sts
an entire building on fire when soldering plumbing pipes, coverage would be afforded for the
resuting damage gpat from anydamage b the plumbing work on which the insured o its
subcontramrs wee woking & the time.

. Reaardingwhat used to bknown as théfaulty workmanship” &clusion at Paragph 6),
excluding coveage to damag to “any property” that must be fesbred, repaired or rplaced
becausef ‘your work’,” it mustbe noted that thexeeptions whichdllow shaply limit the scope
of the eclusion bystating thait does not applyo damag included in the groducts-completed
operationshazard,” i.e., after theinsured’s work a apaticular job site is cmmpgeted, or pu to its
intended use. Whilthis exclusiondraws theline somewhatlifferently than that at Pagsaph 6),
clearly neither will apply to claimsof faulty workmanship or construction defectswhich maerialize
only after a poject has eded.

. Although Paagaph @) of thisexclusion, barringoveage fordamag to prenises sold by
the mmedinsured, might otherwise sugges that a lome huilder or developer would ladk coverage
in connetion with anyfaultyworkmanship or@nstruction defet claim, thesecondexception to the
exclusion ndicates that it will not applywhee the pemises constituteydur work”, provided the
bullder has rever occupied o rented them.

k. Damage To Your Roduct

“Property damage” to “your product” ar ising out of it or any part of it.

. When interpreting this exclusion in thecontext of construction defect or faulty workmanship
claims, it is inportant to note that theioent ISO definition of the phise ‘your product includes
anygoods or produs manufatured, sold, handled, distributeddisposeaf bythe named insudg
their continers and elated varranties, but expressilgoes not inalde within its scope réal
property”. Thus, the holdingnh Gene& HarveyBuilders,Inc. v. PMA hs. Co., 517 A.2d 910 (Pa.
1986),that no covelage wasaffordedto agenenl contractor for dama@ caud to the dwvelling
which it constructeé on unstablergpund beausehefinishedhouse wa its “product,” based upon
an earlier version of the excluson which dd not exemp real property from the “your product”
definition) would not be waanted undemore airrent policylanguace.
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|. Damage To Your Work

“Property damage’ t o “y our work” arising out of it or any part of it and included within the
“products-completed operations hazard”.

This exclusion @es not aply if the damagedwork or the work out of which the damage arise
was performed on your behaf by a sulcontractor.

. Unlike exclusions j(5) and j(6), whicdo not applyafte the insured’s work f&been
completed, this exclusion gpplies only where the denage ocairs (or beomes manifgt) afte the
insured’swork atthesite has baecompleted, oput to itsintended use byarties othethan other
contractors.

. Note that this exclusion contains a sigrafit exception which isf particular rdevan@
when consideringhe coverag affordel to a geneal contractoor home builder, in that it does not
apply if either the damaged work, or the work out of which the damage arises was performed by a
subcontrator. That exception wavidentlyaddedo thisexclusion irresponséo casesuchas our
Superior Court’'gleasion in Ryan Homes,rc. v. Home hdemnityCo., 647 A.2d 939 (Pa.Super.
1994), hddingonthebasisof earlier pdicy language tha thework peformed by an insured home
bullder mug beviewed as including thework of dl of the subcontractors hired by theinsured in
connection with theoveral project. Under thecurrent language of this exclugon, it will never apply

to a geneal contractoror homebuilderwhichsubcontrats dl of theworkin constructinga building
to ather parties.

m. Damage To Inpaired Property Or Property Not Physically Injured

“Property damage’ to “ impaired property” or property that hasnot been physcally injured,
arising out of:
(1) A defed, deficiency, inadequacy or dangerous condition in “your produd” or “your
work”; or
(2) A delay or failure by you or anyore acing on your behalf to perform a contract or
agreement in accordance with its terms.
This exclusion does not apply to the loss of use of other property arising out of sudden and
accidental physical irjury to “your product” or “your work” af ter it has been pu to its
intended use.

. The interpretation of this exclusion is obvioudy depenéntuponthe meaning of theterm,
“impaired property”, which isessentially ddined elsawherein theCGL form as mening tangble
propety other than th@amed insui@s work orproduct that gher cannotbe used, ois rendeed
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less useful beause it incorpates the maedinsured’sdefective or defidentwork or product, ad
which can be ratored to use byeparing, replacing, adusting or emovingthe insured work or
produd.

. A good examge of asituaion inwhich this exclusion would apply can befound in the case

of St. Paul Fire 8Marine hs. Co. v. The Bgquist Co., 31 Rila. 122, 28 D.&.4th 141 (1996),
where theinsured supplied heat trander tape for usein amanufacturer’s water coolers

which omitted an o#insive sulpbr or rotten eq like odor wha the cooles wereplacal in use,
requiringthe purtiaseto rewok alreadymanufatured cooles to removerad repl@e thedefective

tape It was held tha the manufacturer’s daims for the cos of taking thosestgpsand for log profits

resultingfrom cancelled oders br the oolers fdl within the scop@f theexclusion sincéhe wate

cooles wereclealy “impaired propety” which could be retored to use byhe renoval and
replacement of the insved’s product. The court also held that thims would fall within the
“produd reall” exclusion discussed below.

n. Recall Of Products, Wok Or Im paired Property

Damages clained for any loss, cost or gpense incurred by you or others for the loss of se,
withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal of :

(1) “Your product”;

(2) “Your work”; or

(3) “Im paired property”
if such produd, work, or property is withdrawn or recalled from the market or from useby
any personor organization because o known or suspecte defect, deficiency, inadequacy or
dangerous condtion in it.

. Although prior versons were sanetimes referred to as the “sigership” or “product recall”
exclusion, he langiage of this policyexclusion actuallgxtendgar beyond situations in which there
has ber a fomal reall of a déective product fom the markgplace ad shouldapplywheneer an
insured’s work or its product are withdrawn from use by anyone due to a defect, deficiency,
inadequay or dangrous ondition.

. Onre examgde might be a situaion in which an insured plumbing contractor improperly
installs adefective shower drain line, causng water to leak to theroom kelow. In arder to inspect,
repar, remove replae oradjustthatdefective work, it is necessgafor the homewneror its new
contractor to renove the tass showerrelosure and to demolish the tile flooringThe &penses
incurred for that wok should fall within the intended scopéthis excluson and/or Exclusion n.
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Note: The “Occurrencé€ Requirement as an Alternative Basis for the Denial of Coveragéor
Property DamageResulting from Faulty Warkmanshipor Congdruction Defects.

Although itinvolves a subjébeyondthe bpic of CGLpolicy exclusions,tishould be noted
that theras a potentiahlterndive basis for the deal of manyfaultyworkmanship andanstruction
defect claims inPennsivania,includingsomewhichwould otherwisedll outside the scope tte
previous policy exclusions or within their exceptions, basedupon the Insuring Agreamert language
stating thaany“property dama@” mustbe caused bgn “occuren®”, a erm defined as meaning
an “accident”.

Briefly, the Penndyania couts have reognized that commerdidiability policies are
intended to gpply to tort claims where an insured’s work or produc has caused accidentd injury to
anothempersoror otherpropety, but ae not intendd to guaranty thequality of the insureds work
product. t has repatedly been hel that faultyworkmanship and dedive product taims are
essentiallycontractualin characterevenwhentheyarecouché in terms of néelggence, ad arenot
the intended subjéof insurane coveage, ateastwhertheallegeddamaginvolves the insured’s
own work orproduct itself. CGlpolicies, it has been isk arenot theequivalent operormane
bonds, and clens premised upon ansured’spoorperformane of its contratual undetakings do
not constitute an “amirrence for coverage purposs, even Wwen it is claimed that an insargvas
nedigent. See, ., RyanHomesv. The HomelndemnityCo., 647A.2d 939 (Pa.Super. 1994),
apped denied 657 A.2d 491 (Pa 1995); Toombs NJ, Inc. v. Aetna Cas. Co,, 591 A.2d 304
(Pa.Super. 1991 5olcarEquipment_easingCo. v. PMA hs. Co., 606 A.2d 522 (Pa.Super. 1992);
Phico hs. Co. v. Preslgrian Malical Servies Corp., 663 &2d 753 (Pa.Super. 1995)
Redevéopment Authorityof Cambria Co. vriterndional Ins. Co., 68%\.2d 581 (R.Super. 1996)
Snyder HeatingCo. v. PMAInNs. Co., 715 A.2d 483 (Pa.Super. 199&reestone v. N& Endand
Log Homes, 819 A.2d 550 (Pa.Sup2003),appeal granted848 A.2d 929 (R. 2004),appeal
dismissed2004 Pa. EXIS 3393; MA Ins. Co. v. LB. Smith, hc., 831 A.2d 1178Ra.Super.
2003); Kvaerer Metals Division of Kvaerer US., hc. v. CommerciaJnion Ins. Co., 908 A.2d
888 (Pa. 2006); Miers Capital hs. Co. v. Gambone rBthers Rvelopment Co.,nic., 2007
Pa.Super. LEXIS 4447 (Decembe 28, 2007)reargument denied 2008 Pa.SuperHXIS 160 (Mart
5, 2008).

Thereappeas to be no question unddis lineof casa but tha asuit againstaninsured for
propety dama@ premiseduponits faulty workmanshipr fumishing of adefective producwill not
be viewed asfalling within the scope of thinsuringAgreement to Coveragl A of a CGLpolicy
becaise suchlaims are vizved @& beingfundamenrtally contractual in orign and as not beintpe
intended subjecof a liability insurancepolicy, at least where the taim involves allegtions of
damag conined to the insured’work or poduct.

Again, this agument can upport adenia of coverage with respect to daims which would
otherwise gguablybe coveed undethe tems of tleexclusions discussed @viouslyin this opnion,
as illustrated in the recent Mals Gapital decision.In thatcasethe nsured housing delaper wa
confronted with two class #éion suitdbythehomeownesin twohousingdevelopments leof whom
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