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Imagine this: You are defending a civil 
suit in which your client, an account-
ing firm, has been sued by a plumb-

ing supply company for damages in 
excess of $20 million. According to the 
plaintiffs, your client failed to detect and 
disclose to its management the fact that 
its trusted former controller had been 
embezzling company funds for years. 

You have reason to believe that this for-
mer employee possesses information that 
may prove invaluable to your client, and 
you elect to elicit such testimony during a 
deposition. You serve a subpoena and begin 
arduous deposition preparation. 

The day of the deposition arrives, and the 
witness is sworn. You provide your routine 
instructions and begin your routine intro-
ductory questions. However, unlike many 
depositions, this one is not routine. 

Two questions into the deposition, the 
witness removes a piece of paper from 
his pocket and confidently reads: “Under 
the advice of counsel and pursuant to the 
U.S. Constitution and the Pennsylvania 
State Constitution and relevant case law, 
I am asserting my right against self-
incrimination and refuse to answer this 
question.” 

You soon come to learn that the wit-
ness is prepared to read that statement 
with respect to every question apart from 
his name and address. Now what?!

We have heard it invoked over and 
over again. You cannot turn on the tele-
vision without hearing it during one of 
the countless legal drama programs. But 
as a practitioner, do you really under-

stand the Fifth Amendment assertion 
and how to deal with it?  

This article will attempt to expose and 
explain the unique quirks regarding the 
privilege in the civil context. What pro-
tections are gained and what risks may 
surface by the assertion of the Fifth 
Amendment right against self-incrimina-
tion in a civil matter? 

When can it be asserted?
The Fifth Amendment to the U.S. 

Constitution states in pertinent part that 
“[n]o person shall be ... compelled in any 
criminal case to be a witness against him-
self.” While its language suggests that 
the privilege is only applicable in crimi-
nal matters, it has long been held by the 
U.S. Supreme Court that the Fifth 
Amendment protects an individual 
against being compelled to testify against 
himself in all proceedings where the 
answers might incriminate him in future 
criminal proceedings.

Unfortunately, there is no precise for-
mula to evaluate when a deponent has 
been exposed to sufficient risk of incrimi-
nation such that he properly may assert the 
privilege. The U.S. Supreme Court, how-
ever, has provided some keys to aid this 
analysis, notably in Marchetti v. United 
States: “The central standard for the privi-
lege’s application has been whether the 
claimant is confronted by substantial and 
real and not merely trifling or imaginary, 
hazards of incrimination.”

The only way that the privilege can be 
asserted is on a question-by-question 
basis to determine whether the answer to 
that particular question would subject 
the witness to a “real danger of further 
crimination,” according to Rogers v. 
United States. Absent a showing that the 
civil deponent is subject to a real and 
appreciable danger with respect to each 
and every question, the court, upon 
proper motion, may compel the witness 
to testify.

a rock and a hard place
Now imagine that you are counsel for 

the former employee and that you have a 
legitimate basis for directing your client 
not to answer incriminating questions. 
What risks must you consider before advis-
ing your client to “drop the nickel”? 

A deponent in a civil action who has an 
appreciable risk of exposing himself to 
incrimination through his testimony 
finds himself in an unenviable position. 
The witness must decide between two 
difficult alternatives: he may testify in 
full, thereby waiving his right to assert 
the Fifth Amendment later in the pro-
ceeding, hoping that he is capable of 
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explaining his side of the story to positive 
effect; or he may refuse to testify, hoping 
that the jury would not be influenced by 
the “supposition which has influenced 
mankind throughout the ages, namely, 
that silence can mean affirmation,” as 
stated in Beers v. Muth.  

Certainly, the choice between testimo-
ny and waiver on the one hand or invoca-
tion of the Fifth Amendment and a nega-
tive inference on the other presents a 
sticky situation at best.

the rock
A deponent who opts to testify on his 

own behalf must walk a fine line to ensure 
that he does not waive forever his right to 
assert the Fifth Amendment later in the 
proceeding. It is the law of the land, 
according to Rogers, that “where criminat-
ing facts have been voluntarily revealed, 
the privilege cannot be invoked to avoid 
disclosure of the details.” 

According to the Supreme Court in 
Mitchell v. United States, this means that a 
witness may not “pick and choose” the 
scope of his own deposition.  Rather, if he 
“voluntarily testifies about a subject,” the 
witness may not later “invoke the privi-
lege against self-incrimination when 
questioned about the details.” Thus, the 
privilege is entirely waived as to matters 
to which the witness voluntarily testifies.  

The permissible scope of testimony is 
therefore set by the witness because it is 
the witness who determines the area of 
disclosure. A contrary rule “would open 
the way to distortion of facts by permit-
ting a witness to select any stopping place 
in the testimony,” according to Rogers.

There is no question that a deponent’s 
decision to testify on his own behalf as to 
certain topics waives the right to assert 
the Fifth Amendment to those topics. A 
more difficult question is whether testi-
mony regarding topic X waives the privi-
lege as to topic Y. 

The answer requires a fact-intensive 
inquiry to determine the relationship/
similarity between the two topics. “If the 
two are related facts, parts of a whole fact 
forming a single relevant topic, then his 
waiver as to a part is a waiver as to the 
remaining parts; because the privilege 
exists for the sake of the criminating fact 
as a whole.” Accordingly, a deponent who 
opts to testify as to certain topics during a 
civil proceeding may have waived his 

right to assert the Fifth Amendment with 
respect to those or related topics.

Conversely, a deponent who asserts his 
Fifth Amendment rights and refuses to 
testify during a deposition or other civil 
proceeding may not later decide to waive 
his rights and to testify on his own 
behalf. 

For example, ordinarily a deponent 
who elects to refuse to answer questions 
pursuant to the Fifth Amendment may 
not be permitted to subsequently waive 
his Fifth Amendment protections for the 
purpose of testifying at trial. It has been 
said in this context that the adversary 
system may not be used as a “poker game 
in which players enjoy an absolute right 
always to conceal their cards until played,” 
according to Williams v. Florida.

the hard place
While the decision to testify may expose 

a deponent to the risk of waiving any pro-
tections under the Fifth Amendment, the 
decision to assert the Fifth Amendment also 
presents a substantial risk to the deponent. 

In the civil context, the Fifth Amendment 
does not forbid adverse inferences against 
deponents who refuse to testify pursuant to 
the privilege against self incrimination. 
Such a negative inference is unique to civil 
cases. 

In criminal cases, where the stakes are 
presumably higher, the judge and/or pros-
ecutor is prohibited from suggesting to the 
jury that it may treat the defendant’s silence 
as evidence of guilt. However, it has widely 
been held that in civil cases opting for 
silence rather than contesting an assertion 
“is considered evidence of acquiescence ... if 
it would have been natural under the cir-
cumstances to object to the assertion in 
question,” according to United States v. 
Hale.  

In fact, according to Supreme Court 
Justice Louis Brandeis in 1923’s United 
States ex rel. Bilokumsky v. Tod, “Silence is 
often the most persuasive character.” 
Accordingly, the decision to refuse to testify 
opens the door to a potential negative infer-
ence down the road.

noW What?
You are back in the deposition, and the 

witness has just read his prepared state-
ment informing you that he has elected 
to refrain from answering your questions 
pursuant to the state and federal protec-

tions against self-incrimination. 
Remember, it is this witness who knows 
where the bodies are buried; he knows 
what financial improprieties occurred 
and when. He knows what he did, what 
management knew, when management 
ignored red flags, etc. Thus, his testimo-
ny may be of great import to your 
defense. 

You may choose to debate the witness 
on each and every question. You may 
terminate the deposition and file a motion 
to compel as to his assertion of the Fifth 
and duke it out in court. Or perhaps the 
following approach offers promise.

Consider submitting to the witnesses’ 
personal counsel a list of proposed ques-
tions prior to the deposition. If you can 
formulate a list of agreed-upon questions 
off the record, you will avoid a battle on 
the record, i.e. debate over which ques-
tions the witness will answer. Operating 
in this manner may appease the witness, 
may make him feel more comfortable as 
to the presentation of privilege, and may 
get you closer to your goal — gaining 
information that will help you achieve a 
verdict for your client.  

However, as in most civil contexts, even 
this carefully planned approach will not 
leave all involved smiling. Agreeing to a 
list of suitable questions ahead of time and 
deposing the witness in this fashion may 
be suitable for your purposes, but not for 
your adversary’s. Be careful, for your own 
sake and for that of the witness, that testi-
mony regarding even a limited list of top-
ics does not open the door to the plaintiff’s 
attorney barraging the witness with dis-
agreeable questions to which he now has 
waived his right to remain silent.

Clearly, as we learned in law school, 
there are few simple answers in the law, 
only strategies. When confronted with 
the difficult question of how to handle 
the assertion of the Fifth Amendment in 
the civil context, there are several view-
points to consider: the plaintiff’s interest 
in keeping the witness quiet or in blaming 
him entirely for its loss (despite the fact 
that the witness is most likely uninsured 
and therefore unable to reimburse plain-
tiff for his losses); the interest of the wit-
ness in avoiding penalty; and your client’s 
interest in defending the civil allegations. 
Hopefully this article has provided a use-
ful and workable approach when con-
fronted with this complex situation.     •
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