MARGOLIS

EDELSTEIN

HARRISBURG OFFICE
P.O. Box 932

Harrisburg, PA 17106-0932

717-975-8114

PITTSBURGH OFFICE
525 William Penn Place
Suite 3300

Pittsburgh, PA 15219
412-281-4256

SCRANTON OFFICE
220 Penn Avenue
Suite 305

Scranton, PA 18503
570-342-4231

WESTERN PA OFFICE
983 Third Street
Beaver, PA 15009
724-774-6000

LITIGATION UPDATE

April, 2010

Michael P. McKenna
MARGOLIS EDELSTEIN
170 S Independence Mall W
Suite 400E
Philadelphia, PA 19106-3337
(215)931-5811
FAX (215)922-1772
mmckenna@margolisedelstein.com

CENTRAL PA OFFICE
P.O. Box 628
Hollidaysburg, PA 16648
814-224-2119

MT. LAUREL OFFICE
100 Century Parkway
Suite 200

Mt. Laurel, NJ 08054

856-727-6000

BERKELEY HEIGHTS OFFICE
300 Connell Drive

Suite 6200

Berkeley Heights, NJ 07922
908-790-1401

WILMINGTON OFFICE
750 Shipyard Drive
Suite 102

Wilmington, DE 19801
302-888-1112




LIABILITY

Zeidman v. Fisher, Pa. Super., 980 A.2d 637 (20009)

Zeidman, Fisher, and a friend were golfing at a charity
outing at Springfield Country Club. Due to a hill, they could
not from the 17" tee see the group ahead. Zeidman drove ahead
on the golf cart to make sure the other group had cleared the
17" green. As Zeidman drove back to the 17" tee, Fisher teed
off rather than wait for Zeidman to return. Fisher's ball hit
Zeidman in the face. The trial court granted summary judgment to
Fisher. On appeal, the Superior Court reverses. The "no-duty"
rule is applicable common, frequent and expected risks attendant
to sporting activities such as baseball, hockey, golf, etc. As
to other risks, the usual rules of negligence apply. Zeidman
presented sufficient facts to create a factual issue as to
whether Fisher's conduct was inherent in the game and was common,
frequent, and expected. Zeidman claimed that he had not even
signaled to Fisher that the other group had cleared the
17" green and accordingly had no expectation whatsoever that
Fisher would attempt a tee shot.

Archibald v. Kemble, Pa. Super., 971 A.2d 513 (2009)

Archibald was injured by Kemble while playing in an adult
"no-check" ice hockey league. The Superior Court reverses
summary judgment for Kemble. Under Pennsylvania law, a hockey
player must have engaged in reckless conduct to be subject to
liability for injuries received by another player in a no-check
league. Although the proper degree of care is recklessness, that
does not give rise to a separate tort but is rather subsumed
within the negligence count. Summary Jjudgment based on a failure
to plead a separate recklessness count was reversed and the case
was remanded for trial.



Cruz v. Princeton Insurance Company, Pa. Super., 972 A.2d 14
(2009)

The Cruzes sued Princeton Insurance Company for abuse of
process (i.e., the use of legal process against another primarily
to accomplish a purpose for which it is not designed). The
Cruzes had earlier sued a Princeton insured for medical
malpractice causing injury to their minor son. The jury returned
a $15,000,000 verdict in the medical malpractice case. On
appeal, Princeton hired an attorney to handle the appeal and
related settlement negotiations. That attorney petitioned the
court to appoint a guardian ad litem for the minor on the theory
that the interests of the minor on settlement issues would be
better served by a guardian than by the parents. The court
denied the petition and the case thereafter settled for
$7,100,000. The Cruzes then sued Princeton and its attorney for
abuse of process. The Supreme Court eventually affirmed the
right of the Cruzes to bring such a claim but remanded the case
to the Superior Court for an evaluation of the "harm" element in

the tort. The Superior Court determines that neither physical
impact nor medical documentation of distress related symptoms are
necessary to prove damages in an abuse of process claim. The

plaintiffs are at liberty to prove damage claims by way of any
admissible evidence, including their own testimony of anger,
embarrassment, insult, and emotional distress. A jury, in its
exercise of human experience, can discern, and place a value on,
significant emotional distress.

Walnut Street Associates v. Brokerage Concepts, Pa. Super., 982
A.2d 94 (2009), allocatur granted, Pa., — A.2d - (2010)

Walnut Street provides insurance brokerage services to
employers with regard to health insurance benefits for employees
and was providing such services for Procacci Brothers. Procacci
also hired Brokerage Concepts to act as third-party administrator
of the self-funded employee benefit plans. Brokerage in turn
paid commissions to Walnut Street based on premiums paid by
Procacci. In 2005, Procacci advised Brokerage it would terminate
its contract with Brokerage due to high costs. Attempting to
salvage the account, Brokerage advised Procacci that the
commissions paid to Walnut Street (of which Procacci apparently
was not previously aware) were a factor in the cost of the
program. Based on this information, Procacci terminated Walnut

Street as well. Walnut Street sued Brokerage for tortious
interference with contractual relations. A Jjury returned a
$330,000 verdict. On appeal, the Superior Court reverses. To

prove tortious interference with contract, Walnut Street had to
prove (1) the existence of a contractual relationship between
itself and Procacci, (2) an intent by Brokerage to harm this by
interfering with that relationship, (3) the absence of privilege
or justification by Brokerage, and (4) actual damage caused by
Brokerage's conduct. Walnut Street failed to prove the third
prong of the cause of action. Truthful statements (such as
Brokerage’s about the commissions) cannot support a claim for
tortious interference.



Behney v. Bolich, Pa.Cmwlth., 986 A.2d 944 (2009)

Bolich lost control of her car on an unexpected patch of
ice, causing her to cross the center line and hit Behney. At
trial, Bolich presented evidence that a clogged culvert caused
water to flow onto the highway and later freeze. After the jury
returned a defense verdict, Behney appealed, claiming she was
entitled to a directed verdict on liability since Bolich was
negligent per se for operating a vehicle on the wrong side of the

roadway. On appeal, the Commonwealth Court affirms the defense
verdict. Whether Bolich's conduct was the proximate cause of the
accident was for the jury to decide. Bolich presented evidence,

apparently adopted by the jury, that exculpated her from
negligence.

Bole v. Erie Insurance Exchange, Pa.Super, 967 A.2d 1017 (2009)

Bole, a volunteer fireman, suffered injuries while
responding to a call involving an accident caused by a UIM
driver. Before Bole reached the scene of that accident, he
himself was injured when a bridge on his own property collapsed,
throwing him from his truck. Bole sought UIM benefits from his
policy, claiming that the driver in the original accident was the
legal cause of his injuries. The UIM arbitrators denied benefits
and noted that the “rescue doctrine” did not apply. Under the
"rescue doctrine," a person undertaking a rescue receives, while
actively engaged in the rescue, a broadened standard of legal,
proximate, or factual cause. Y“Actively engaged in the rescue”
encompasses the attempt to reach the site of peril. The Superior
Court remands the case to the UIM arbitrators to apply the
"rescue doctrine." The court also raises, but does not resolve,
application of the "professional rescuer" or "firemen's rule,"
legal principles not yet adopted in Pennsylvania. Under those
theories, rescuers engaged in the business of providing rescue
(e.g., firemen, policemen, etc., such as Bole) do not benefit
from the "rescue doctrine."

Tucker v. Bensalem Township School District, Pa.Cmwlth., 987 A.2d
198 (2009)

Tucker fell on "black ice" in the school parking lot. After
a defense verdict at trial, Tucker appealed, asserting, Inter
alia, (1) that a witness should not have been permitted to
compare parking lot conditions to the generally icy conditions in
the area and (2) that her expert witness should have been
permitted to testify. As to the first issue, the Commonwealth
Court on appeal confirms that, since liability will not be
imposed when there are generally slippery conditions, evidence
comparing parking lot conditions to icy conditions of local roads
was proper. As for preclusion of the expert, the Commonwealth
Court confirms that snow and ice removal from a parking lot is
within the common knowledge of jurors, so expert testimony would
not have been appropriate.



Cochrane v. Kopco, Pa.Cmwlth, 975 A.2d 1203 (20009)

Cochrane, an inmate at the Warren County Prison, was injured
when he attempted to kick open a cell door for morning roll call.
The automatic open feature of the door was not working, indeed
Cochrane had never been in a cell where the automatic door did
work. Cochrane tried to kick the door open from his upper bunk
but fell, suffering numerous injuries. For purposes of
determining the duty of care owed by prison officials, inmates
are invitees. Possessors of land are liable to invitees only if
they know or should know of a hazardous condition, they realize
that invitees likely will not discover the danger, and they then
fail to exercise reasonable care to protect invitees. 1In the
present case, Cochrane had only ever been held in prison cells
where the automatic open feature was inoperative. He was
familiar with the mechanics of opening such doors manually and
simply did so carelessly in this instance. The Commonwealth
Court affirms summary judgment for the prison.

Wittrien v. Burkholder, Pa. Super., 965 A.2d 1229 (2009)

The 20 year old son of the Burkholders shot Wittrien in the
face, chest, and hand with a shotgun he had legally purchased at
age 18. The younger Burkholder had maintained exclusive
possession of the shotgun except for a short period months
earlier when his father took it from him following a suicide
threat. The Burkholders acknowledged that their son had violent
propensities, became violent when drinking, had a history of
violent behavior, was involved with white supremacists, had been
forced to attend an anger management course, had been arrested
for assault on a black co-worker, and was generally talking about
terrible things. The Burkholders feared for their own safety and
realized that their son should not have a shotgun. Wittrien sued
the Burkholders on theories of negligence and gross negligence
because of the acts of their son. The Superior Court affirms
summary judgment in favor of the defendants. The adult son was
in lawful and exclusive possession of the shotgun and his parents
had no right to control the gun at the time of the shooting.
Absent the right to control the gun, the Burkholders had no duty
to Wittrien.



Parker 0Oil Company v. Mico Petro, Pa. Super., 979 A.2d 854 (2009)

Singh owned and operated a gasoline service station under
the corporate name Mico Petro. Mico Petro purchased the gas and
0oil it sold from supplier Parker 0il. Over several years, Mico
Petro developed a substantial overdue balance with Parker and
also bounced numerous checks. Parker, apparently with the hope
of being paid eventually, continued to supply Mico Petro with oil
and gas for resale. Mico Petro eventually went out of business
and Parker sued both Singh and Mico Petro. The trial court found
against both. The finding against Singh personally was not based
on piercing the corporation veil but rather on a “participation”
theory. Under that theory, an individual can be personally
liable by participating in some kind of misfeasance. The
Superior Court reverses as to Singh, noting that there was no
evidence that Singh actually accepted the gas and oil from Parker
Oil planning not to pay for it. Instead, the Superior Court
notes that Parker knew about the corporate structure of Mico
Petro, knew its financial difficulties, but decided to take the
risk that it would eventually be paid. The Superior Court warns
that simply calling a contractual dispute a tort does not make it
so.

McMullen v. Kutz, Pa., 985 A.2d 769 (2009)

In litigation over a marital property settlement agreement,
the trial court ruled that the husband breached the agreement.
In the event of a breach, the property settlement agreement
provided that “the party breaching the contract shall be
responsible for payment of legal fees and costs incurred by the
other.” The wife claimed that she had incurred $3,000 in fees.
The trial court sua sponte refused to award $3,0000, instead
awarding $1,200, an amount he felt reasonable. The Superior
Court and then the Supreme Court affirm, holding that a
reasonableness requirement is implicit in contracts imposing
attorney fee obligations. Holding otherwise would create too
great a potential for abuse and might require courts to award
attorney’s fees even when such fees were clearly excessive.



Barnish v. KWI Building Company, Pa., 980 A.2d 535 (2009)

Barnish was injured when the particle-board plant where he
worked was destroyed in an explosion and fire. At trial against
the manufacturer of the factory's spark detection system, Barnish
presented a strict product liability claim under a malfunction
theory. As in any 402A claim, plaintiff had to prove that a
product was defective, that the defect caused injury, and that
the defect existed when the product left the manufacturer's
control. A malfunction theory of product liability can be
pursued when the product is no longer available. 1In such a case,
plaintiff proves a defect in the product by proving a malfunction
and by eliminating abnormal use or reasonable, secondary causes
for the malfunction. In this case, Barnish admitted that the
spark detection system had been in use for ten years and that the
sensors in question had activated properly during numerous other
fires and a prior explosion at the plant. Under these facts,
summary judgment for the defendant was proper. Barnish failed to
explain how sensors could function properly for ten years and yet
still be defective at the time the sensors left the
manufacturer's control. Barnish, for instance, might, but failed
to, present evidence that the product failed before the
expiration of its expected life span or that the specific sensors
at issue in this fire had never been called into action during
prior fires.

Maloney v. Valley Medical Facilities, Pa., 984 A.2d 478 (2009)

Maloney sued several physicians, their medical groups, and
their employers for malpractice. Before trial, plaintiff settled
with and released all defendants except Pendergast. Maloney
reserved in the releases his right to pursue claims against
Pendergast, even though Pendergast’s medical group and employer
had been released. Pennsylvania common law treats release of an
agent as also release of the principal. The Pennsylvania Supreme
Court rules that the reverse is not true, i.e., release of the
principal is not necessarily release of the agent. 1In this case,
the release of the principal (the medical group and employer) did
not release Pendergast where the right to pursue Pendergast was
preserved in the release document. While the Supreme Court does
not limit its holding to medical malpractice cases, the court
does state that "if there are material distinctions to be made
with regard to other settlement scenarios which would impact on
the extension of the above reasoning, litigants are certainly
free to bring them to our attention in future cases outside the
medical malpractice context."



Braun v. Target Corporation, Pa. Super., 983 A.2d 752 (2009)

Braun was seriously injured at a job site when he stepped
from the platform of a scissor 1lift onto an 8-inch wide steel
beam. Braun was not using available safety equipment and had no

apparent reason to leave the platform and step onto the beam. He
fell 18 feet. Shortly before this incident, Braun drank an
unknown quantity of beer at lunch. He had also been drinking on

the day prior. Following the accident, his blood alcohol level
was .27, more than three times the legal limit for driving an
automobile. Braun applied for workers' compensation benefits
which were denied due to his intoxication at the time of the
injury. Braun sued Target, owner of the property where the
accident occurred, on a theory of maintaining an unsafe
workplace. Following a defense verdict at trial, Braun appealed,
claiming that evidence of alcohol consumption should not have
been presented to the jury. Under Pennsylvania law, evidence of
alcohol consumption may be relevant to prove unfitness to perform
work. Because such evidence can be unfairly prejudicial,
corroborative evidence is required. Such corroborative evidence
can come from an expert (stating how a certain blood alcohol
level would affect judgment, coordination, motor skills, etc.) or
from a lay witness (describing conduct, slurred speech, staggered
gait, etc.). 1In the present case, Target presented expert
opinion testimony from a toxicologist that Braun's high blood
alcohol level drastically increased his risk of a fall. The
defense verdict was affirmed.

E.D.B. v. Clair, Pa., 987 A.2d 681 (2009)

Just shy of her 18" birthday, Emily Bowmaster, together
with her parents, filed suit against various medical providers
for injuries Emily allegedly suffered at birth. In the
intervening years since birth, Emily had received Medicaid
benefits for which DPW asserted a lien in excess of $56,000.
When the Bowmasters settled the medical malpractice claims, the
court set aside funds sufficient to satisfy the DPW lien pending
a determination of the validity and amount of the DPW claim.
Uncertainty as to the validity and amount of the lien was caused
by conflicting Superior Court and Commonwealth Court opinions on
whether DPW could seek reimbursement for amounts paid on behalf
of a minor. In Bowmaster v. Clair, Pa. Super., 933 A.2d 86
(2007), the Superior Court ruled that DPW could be reimbursed
only for those medical expenses paid after Emily reached the age
of majority. In Schaffer-Doan v. DPW, Pa. Cmwlth., 960 A.2d 500
(2008), however, the Commonwealth Court ruled that DPW could
impose a lien for all payments made before or after the age of
majority. The Supreme Court rules that the Schaffer-Doan
approach is correct. DPW could assert its full lien against the
Bowmaster medical malpractice settlement, including amounts DPW
paid before Emily reached the age of majority.



Steiner v. Markel, Pa., 968 A.2d 1253 (2009)

Steiner hired Markel to serve as counsel at a real estate
closing. Markel made mistakes preparing the deed which caused
Steiner to be sued by the seller. Steiner attempted to join
Markel into that litigation as an additional defendant but the
joinder complaint was dismissed because Steiner failed to file a
certificate of merit. Steiner thereafter started a second suit
against Markel which the trial court dismissed as beyond the
statute of limitations. Both the joinder complaint and the
complaint in the separate action were based on professional
negligence, not breach of contract. Professional negligence
claims are governed by a two year statute of limitations. Breach
of contract claims are governed by a four year statute of
limitations. On appeal, the Superior Court, Ssua sponte,
determined that the Steiner complaint adequately presented a
breach of contract claim not barred by the statute of
limitations. The Supreme Court reverses. Any arguments that
Steiner had breach of contract claims were barred by Steiner's
failure to preserve the issue at any stage of the litigation.
The Superior Court could not for the first time on appeal raise
an issue not preserved by the litigants.



COVERAGE

Prime Medica Associates v. Valley Forge Insurance Company, Pa.
Super., 970 A.2d 1149 (2009)

Prime Medica leased an office building to a medical
radiology practice eventually acquired by Tenet Healthcare
Systems. The tenant at termination was required either to remove
the CT and MRI equipment (including surrounding 3" thick steel
walls and lead lining) or to leave the CT and MRI equipment in
working order. Tenet Healthcare did neither, instead taking some
equipment, abandoning other equipment, and generally leaving the
space in unrentable condition. In addition, after Tenet
Healthcare vacated the space, the property was vandalized and
also suffered water damage. Valley Forge, the property carrier
for Prime Medica., received notice of possible claims under the
policy a little more than one year from the dates of the losses.
Valley Forge investigated the claims and ultimately denied
coverage. Prime Medica filed suit and received a jury verdict of
$4,000,000, reduced by the trial judge to $2,049,000 (the policy
limit less a $1,000 deductible). On appeal, the Superior Court
reverses and remands for entry of judgment in favor of Valley
Forge. Prime Medica did not file suit within the policy’s 2 year
suit limitation period. Pennsylvania law recognizes and enforces
limitation clauses in insurance policies. Valley Forge was not
required to show prejudice when seeking enforcement of a suit
limitation provision. Although Prime Medica attempted to avoid
the time limitation bar by proving waiver and estoppel, it failed
to do so. Waiver or estoppel must be proved by clear, precise,
and unequivocal evidence. Absent an obligation to speak or act,
mere silence from or inaction by Valley Forge did not create a
basis for estoppel 1In addition, Valley Forge's mere declaration
that it was investigating the claim was insufficient to prove
that Prime Medica was induced to forbear from commencing suit in
a timely fashion.

Nationwide v. CPB International, 562 F.3d 591 (3d Cir. 2009)

Rexall sued CPB, alleging breach of a contract caused by
providing a defective ingredient which Rexall then incorporated
into nutritional tablets, rendering the tablets useless and
without value. CPB sought coverage from Nationwide, its
liability carrier, to respond to the Rexall litigation.
Nationwide declined, noting that allegations of faulty
workmanship (here, the alleged failure to provide quality control
on the ingredient sold to Rexall) are not covered by the policy.
The Court of Appeals, predicting what the Pennsylvania Supreme
Court would have ruled, held that the Nationwide policy does not
provide coverage for claims in an underlying action that arises
out of and relates to a contract between the parties. Breach of
contract allegations do not trigger coverage under a CGL policy.



Executive Risk Indemnity v. CIGNA Corporation, Pa. Super., 976
A.2d 1170 (2009)

Executive Risk provided professional liability coverage to
CIGNA. CIGNA settled class action lawsuits presenting both
breach of contract (failure to pay benefits) and RICO (conspiring
with other carriers to keep payments improperly low) allegations.
After paying $140,000,000 in settlement, CIGNA challenged
Executive Risk’s denial of CIGNA’s request for indemnity under
the professional liability policy. Although generally covering
"wrongful acts," the policy had exclusions for liability assumed
under a contract or for liability for benefits, coverage, or
amounts due under CIGNA policies issued to others. The Superior
Court reverses summary judgment for Executive Risk. The
underlying settlement did not allocate payments between breach of
contract payments and RICO payments (which could include triple
damages and attorney's fees). The Superior Court remands the
case for presentation of testimony, presumably from an expert,
which would allocate settlement payments between the breach of
contract claims (for which Executive Risk would provide no
coverage) and RICO claims (covered by the Executive Risk
professional liability policy as “wrongful acts”).

Safe Auto Insurance Company v. Berlin, Pa. Super., - A.2d -
(2010)

Berlin was involved in a single vehicle accident which
required emergency rescue. McKean Hose Company, a volunteer
firefighting and rescue company, responded using equipment and
supplies at a cost of about $1,200. McKean Hose Company sought
recovery of that amount from Berlin's policy with Safe Auto. The
Superior Court confirms that the reimbursement claims did not
fall within policy definitions of damages, loss, losses, or
property damage, nor were the reimbursement claims consequential
damages. In fact, the claims were not losses or damages at all
but rather costs associated with rendering emergency services.

An appropriately constituted entity rendering service to the
public may, when authorized by ordinance or regulation, collect
fees reasonably proportional to the costs of the services
performed (see Rizzo v. City of Philadelphia, Pa. Cmwlth., 668
A.2d 236 (1995)). That right to collect fees from those to whom
services were rendered does not, however, establish any right to
collect under an insurance policy. In addition, the rescue
company at issue here was not established by McKean Township nor
did McKean Township have a rule or regulation allowing collection
of such fees.



Phillips v. Insurance Commissioner, Pa. Cmwlth. 980 A.2 687
(2009)

Erie non-renewed Phillips' auto policy under Act 68 because
(1) Phillips was involved in two accidents with a 36 month period
and (2) Erie paid in excess of $1,150 in the aggregate for the
resulting claims. While acknowledging that Erie paid over
$33,000 for one accident, Phillips disputed that a second
accident, for which Erie paid about $2,000, should be counted.
That smaller accident was apparently caused by an Abington
Township police vehicle but Erie had to cover the loss under its
collision coverage since neither Phillips nor Erie could collect
from Abington Township, immune as a political subdivision.
Erie's right to non-renew the Phillips' policy was not governed
by who was at fault in the accidents but rather was determined by
actual reimbursement from a third party. Even though Phillips
was at fault in only one of the accidents, Erie properly
non-renewed his policy for two accidents occurring with a 36
month period causing unreimbursed Erie payments in excess of the
statutory minimum for non-renewal.

Regis Insurance Company v. All American Rathskeller, Pa. Super.,
976 A2d 1157 (2009)

Employees of the Rathskeller Tavern became involved in an
altercation with Serrano. One of the employees subdued Serrano
by kneeling on his back until the police arrived. When the
police arrived, Serrano was dead. In the subsequent suit against
Rathskeller and its employees, Rathskeller sought defense and
indemnification from Regis, its liability carrier. Regis
provided defense subject to a reservation of rights but also
filed a Declaratory Judgment Action to establish that the
incident did not fall within coverage. While the Declaratory
Judgment Action was pending, the underlying suit settled. The
Regis policy had exclusions for assault and battery, for claims
of harmful or offensive contact, and even for apprehension of

such contact. The trial court entered summary Jjudgment for
Rathskeller, requiring indemnification for the settlement. The
Superior Court reverses. While the negligence language in the

underlying complaint may have required defense (and Regis did
provide a defense subject to the reservation of rights), neither
the negligence allegations nor the eventual settlement required
indemnification. A carrier is permitted in a Declaratory
Judgment Action to prove facts supporting application of policy
exclusions, even where the underlying case has settled. Not even
such evidence was required of Regis in this case, however, since
the underlying Complaint, regardless of whether it alleged
intentional or negligent conduct, clearly alleged harmful or
offensive contact. The Superior Court directs summary judgment
for Regis.



Kropa v. Gateway Ford, Pa. Super., 974 A.2d 502 (20009)

Adams, using a loaner car from Gateway Ford, rear-ended
Kropa. Gateway Ford provided coverage on its car through a
primary policy and an excess policy, both issued by Discover
Insurance Company. The primary policy provided minimum liability
coverage at the Financial Responsibility Limits. The excess
policy provided $10,000,000 in coverage but did not extend any
coverage to operators of loaner cars. The trial court granted
summary judgment to Discover, ruling that only the minimum limits
policy responded on behalf of Adams. The Superior Court affirms.
Using a combination of primary and excess policies is a proper
method for an auto dealership to extend only minimum limits to
permissive users of insured vehicles while providing much higher
coverage for the business and its employees.

Ario v. Reliance Insurance Company, Pa., 980 A.2d 588 (20009)

Reliance insured the owners of Pocket Rocket, a horse.
Pocket Rocket ran onto a highway, causing an accident with driver
Follen-Davis, a Farm Bureau insured. Farm Bureau paid $7,000 to
Follen-Davis for her injuries and then sought to recover from
Reliance. Reliance agreed to pay but was then placed into
liquidation before doing so. Farm Bureau submitted a Proof of
Claim in liquidation and was given Subsection (b) status as a
claimant with a loss not covered under other policies, a status
for which Follen-Davis, as an insured, would not have qualified.
A referee, affirmed by the Commonwealth Court, confirmed
Subsection (b) status and the Insurance Commissioner appealed.
The Supreme Court rules that the Farm Bureau claim was a
straightforward subrogation claim, thus Follen-Davis (who had
already been paid in full by Farm Bureau) was the true
"claimant." Farm Bureau had no independent status as a claimant.
Subrogation claims are relegated to Subsection (g) status, a much
lower priority where recovery is very, very unlikely.



IMMUNITY

Mannella v. Port Authority of Allegheny County, Pa. Cmwlth., 982
A.2d 130 (2009)

Mannella was injured due to a bus driver's negligent
placement of a bus wheelchair ramp. Mannella, trying to use the
ramp, fell out of his wheelchair and suffered serious injuries.
In the ensuing litigation, the Port Authority raised sovereign
immunity. Mannella claimed the “vehicle” exception to sovereign
immunity. That exception, however, applies only to operation of
any motor vehicle, which, in turn, requires actual movement of
the vehicle or movement of part of the vehicle. Only Mannella
and his wheelchair (and not the bus or any part of the bus) were
moving at the time of the accident and the Port Authority
according was immune for any claims.

Stein v. Pennsylvania Turnpike Commission, Pa. Cmwlth., 989 A.2d
80 (2010)

Stein was killed when his car hydroplaned on the
Pennsylvania Turnpike, left the highway, and hit the end of a
guard rail with a "boxing glove" end piece. Stein slammed into
the end of the guard rail broadside and the end piece pierced his
passenger side door and amputated his right leg. He bled to
death. The Commonwealth Court confirms that sovereign immunity
barred Stein's claims against the Pennsylvania Turnpike
Commission. Exceptions to sovereign immunity are strictly
construed against the plaintiff. Stein's claim did not fit any
exception. The guard rail, however designed and installed, was
not a dangerous condition of Commonwealth realty because it does
not render a highway unsafe for the purpose for which it was
intended, travel on the roadway. The guard rail was not even
located on the highway.



Snead v. Society for the Prevention of Cruelty to Animals, Pa.,
985 A.2d 909 (2009)

The SPCA responded to a complaint regarding a dead dog at
Snead's home. On investigation, the SPCA found a dead dog plus
12 live dogs, all but one a pit bull terrier. The property
seemed abandoned, several dogs had suffered wounds, and all
appeared to be emaciated. Snead arrived at the property as the
SPCA was removing the dogs. She was arrested for dog fighting.
The DA dropped the charges the next day, though Snead was not
advised. Three days later, Snead went to the SPCA to check on
the condition of the dogs and was told, incorrectly, that all the
dogs had been euthanized. 1In fact, the dogs were alive and were
not euthanized until several days later. Snead thereafter sued
the SPCA in small claims court and was awarded $8,450, the
alleged value of the dogs. The SPCA appealed and Snead again
prevailed at arbitration. The SPCA again appealed for a trial de
Novo and the jury awarded Snead $155,000, including $100,000 in
punitive damages. On appeal, the SPCA asserted immunity under
either the Sovereign Immunity Act or the Political Subdivision
Tort Claims Act. The Supreme Court confirms that the SPCA is not
entitled to immunity under either statute and the judgment was
affirmed.



PROCEDURE

Towey v. Lebow, Pa. Super., 980 A.2d 142 (2009)

After a non-jury trial, the trial court signed its final
order which was then not docketed, however, for 18 days. In the
interim, Lebow checked the dockets but saw that no order had yet
been entered. Towey, instead of checking the dockets, contacted
the court which then faxed Towey, but not Lebow, a copy of the
order. Lebow learned of the order only after the appeal period
had expired. The trial court denied Lebow’s Motion for Leave to
Appeal Nunc Pro Tunc, stating that any such motion must be filed
in the court to which the party is seeking appeal (e.g. the

Superior Court). The Superior Court reverses. Either the trial
court or the appellate court can grant leave to file an appeal
nunc pro tunc. In this case, since a factual record had to be

created to establish the non-negligent circumstances which caused
the late appeal, the case was remanded by the Superior Court for
an evidentiary hearing.

Myers v. Wells Fargo Bank, Pa. Super., 986 A.2d 171 (2009)

Myers sued several corporate defendants as the result of a
failed real estate purchase. U.S. Bank obtained title to a
duplex through foreclosure and then used one or more Wells Fargo
subsidiaries as undisclosed agents for listing and sale of the
property. Due to Wells Fargo's errors, Myers' Agreement for Sale
on the property was not honored and the property was eventually
sold to a higher bidder. Myers sued the Wells Fargo entities and
U.S. Bank. In-house counsel for Wells Fargo entered and answered
for the Wells Fargo entities but did not respond for U.S. Bank.
Myers eventually entered a default against U.S. Bank. Wells
Fargo in-house counsel then entered for U.S. Bank and sought to
open the default beyond the 10 day period provided by statute.
U.S. Bank had to establish that it promptly filed a petition to
open default (and it did), that it had a reasonable excuse for
failing to file a responsive pleading (and the court determined
it did not), and it had a meritorious defense (issue not
reached). Internal confusion at Wells Fargo concerning its
obligations to defend U.S. Bank does not provide a reasonable
excuse or explanation for failing to file a responsive pleading.
Wells Fargo was aware of the complaint, service, Notice of Intent
to Default, and eventual default. Because U.S. Bank and Wells
Fargo are sophisticated businesses, they could not establish
excusable negligence. 1Instead, the facts of the case established
a deliberate, although incorrect, decision not to defend.



City of Philadelphia Water Revenue Bureau v. Towanda Properties,
Pa. Cmwlth., 976 A.2d 1244 (2009)

The City sued Towanda for past-due water and sewer service,
including rental fees, fines, and attorney's fees, totaling
$45,987. When the process server was unable to serve Towanda at
the address of record, the City moved for alternative service
pursuant to PRCP 430. The court approved alternative service by
several means, including regular mail at the last known address.
The City mailed the complaint, waited 20 days for an answer, sent
a Notice of Intent to Default, and thereafter entered Default.
Towanda moved to strike the Default judgment. Where service of a
complaint by ordinary mail is authorized by court order, service
is not complete until the requirements of PRCP 403 (service by
mail) are met. When serving by ordinary mail, service is not
complete until 15 days after mailing. The 15-day period applies
regardless whether service by ordinary mail is made pursuant to a
rule of civil procedure or to a court order. 1In the present
case, for instance, the City mailed the complaint on 12/5/07.
This service was not complete until 15 days later, 12/20/07.
Towanda then had 20 days, or until 1/9/08, to answer and the City
thus could not mail its Notice of Intent to Default until 1/10/08
and could not actually enter Default until 1/20/08. 1In this
case, the entry of default was accordingly premature and was
stricken.

Cove Centre v. Westhafer Construction, Pa. Super., 965 A.2d 259
(2009)

Cove Centre served discovery, including Requests for
Admissions, on Westhafer Construction shortly after defense
counsel withdrew. When no answers were filed, Cove Centre filed
a Motion for Sanctions. Three days later, without any Motion to
Compel, oral argument, or evidentiary hearing, the court granted
Cove Centre's Motion to Sanctions and entered orders deeming the
Request for Admissions admitted, precluding Westhafer
Construction from presenting expert testimony, and entering
judgment against Westhafer Construction for approximately
$300,000. Westhafer Construction thereafter retained new counsel
and filed an appeal. Though noting that even an unrepresented
party remains bound by court and discovery rules, the Superior
Court vacates the sanction orders since proper procedures were
not followed. A Motion to Compel should have preceded any Motion
for Sanctions. Oral argument is required in all but uncontested
matters. An evidentiary hearing likely would have been necessary
to establish that Westhafer Construction had the necessary
bad-faith intentions to justify draconian sanctions.



Dolan v. Fissell, Pa. Super, 973 A.2d 1009 (2009)

Dolan sued Fissell because of an automobile accident. At
arbitration, Dolan was awarded $28,220. Fissell appealed for a
trial de novo. Under PRCP 1311.1, Dolan elected to proceed to
trial on medical reports alone, limiting any recovery to $25,000.
At a pretrial conference, however, Dolan withdrew the PRCP 1311.1
election. Fissell thereafter conducted additional discovery,
including an IME by Dr. Armine. Dr. Armine concluded that Dolan
had permanent injuries. At trial, Dolan presented Dr. Armine as
his own witness. Dr. Armine was not under subpoena but agreed to
testify as long as he was paid for his appearance. After a jury
trial, a judgment of $434,757 (more than 15 times the arbitration
award) was entered. On appeal, the Superior Court confirms that
Dolan was permitted to withdraw the PRCP 1311.1 stipulation prior
to trial. The Superior Court also confirms that Dolan could
present Dr. Armine, the IME physician, as a plaintiff witness.
Plaintiff could not have forced Dr. Armine to testify by subpoena
or court order but, in this case, Dr. Armine voluntarily
testified. To protect against such use of its IME expert,
defendant could have contracted with Dr. Armine to preclude
testimony for the opposing side.

Cheng v. SEPTA, Pa.Cmwlth., 981 A.2d 371 (2009)

Cheng, a pedestrian, was hit by a SEPTA vehicle while
crossing the street. SEPTA retained Dr. Berger to evaluate
Cheng's alleged injuries. In advance of trial, SEPTA advised the
court it intended to present live testimony of Dr. Berger during
the afternoon session of the third day of what was expected to be

a three day trial. Due to the cancellation of other witnesses,
defense testimony was due near the end of the second day of
trial, a day ahead of schedule. Advised that Dr. Berger was not

available, the trial judge agreed to resume trial the following
day. When Dr. Berger was not available until the afternoon
session of the third day, however, the trial judge closed the
record in the morning, effectively precluding any defense damage
evidence. On appeal, the Superior Court reverses. Justice will
not tolerate any rule of court which subordinates the quality of
justice to the hazards of arbitrary insistence upon an "assembly
line" disposition of cases. Such inflexibility neither serves
the interests of justice nor advances the proper objectives of
effective court administration. In this case, the trial judge's
failure to grant a brief continuance of several hours was an
abuse of discretion. The case was remanded for a new trial
limited to damages.



Hyrcza v. West Penn Allegheny Health System, Pa. Super., 978 A.2d
961 (2009)

A medical malpractice trial resulted in an $8,600,000
judgment. Defendants raised numerous issues on appeal, including
the trial court's refusal to list settling co-defendants on the
jury verdict slip. Non-settling defendants have no absolute
right to have settling co-defendants placed on a verdict slip.
The trial court must determine whether evidence exists of
settling co-defendants' liability. If any evidence is
insufficient to support a prima facie case against the settling
co-defendants, the trial judge may exercise discretion in leaving
the settling defendants off the jury verdict slip.

Thompson v. T.J. Whipple Construction Company, Pa. Super., 985
A.2d 221 (2009)

Prior to trial, the parties agreed to a $1,000,000/%$250,000
high/low arrangement. Delay damages, interest, or costs were not
specifically addressed. The Jjury returned a verdict of
$1,071,041.67 which was then reduced to $1,000,000 in accordance
with the high/low agreement. Plaintiff thereafter sought to

impose approximately $85,000 in delay damages. The Superior
Court affirms the trial court refusal to impose delay damages. A
high/low agreement is a settlement agreement. Unless the parties

provide for delay damages, interest, or costs in excess of the
“‘high” amount, recovery is capped at the “high” amount.



UM/UIM

Erie Insurance Exchange v. Larrimore, Pa. Super., 987 A.2d 732
(2009)

In 2000, Larrimore signed an application for auto insurance
which requested liability coverage of $300,000 but UM/UIM
coverage at only $15,000/$30,000. She also signed the Important
Notice under Section 1791 of the MVFRL. 1In the intervening
years, Larrimore added a husband, a vehicle, and stacking to her
policy. She did not, however, change the UM/UIM limits. 1In
2006, she was involved in an accident and sought $600,000 in UIM
benefits ($300,000 each for two vehicles) on the theory that
lower limits had never been properly requested and thus the
limits by law equaled the BI $300,000 per vehicle limit. Erie
contended that the signed application and the signed Important
Notice, when combined, were sufficient to constitute a written
request for lower limits under Section 1734 of the MVFRL. The
Superior Court affirms summary judgment for Larrimore. Although
Section 1734 of the MVFRL requires no specific form to reduce
UM/UIM limits below liability limits, any request must be in
writing, must manifest the insured's desire to purchase lower
limits, must be signed by the named insured, and must include an
express designation of the amount of UM/UIM coverage requested.
The combination of the Erie signed application and the signed
Important Notice simply did not meet these requirements. The
Superior Court noted that Erie actually had specific forms to
accomplish requests for lower UM/UIM benefits, yet those forms
had not been presented to or signed by Larrimore. Consistent
with prior appellate decisions, the Superior Court also noted
that the passage of time, payment of premiums, and multiple
renewals between the initial policy and the accident in no way
ratified or corrected the initial improper reduction in limits.

State Auto Insurance v. Pro Design, 566 F.3d 86 (3d Cir. 20009)

Pro Design purchased coverage for a single vehicle,
including non-stacked UIM coverage. Pro Design thereafter added
a second and then a third vehicle to the policy but did not sign
any new waivers of stacking. Predicting what the Pennsylvania
Supreme Court would rule, the Court of Appeals held that no new
waiver of stacking was required as the second and third vehicles
were added to the policy. The waiver signed at the inception of
the policy remained valid upon addition of new vehicles and
subsequent renewals of the policy.



Toth v. Donegal Companies, Pa. Super., 964 A.2d 413 (20009)

Darla Toth sought UIM benefits which Donegal denied, citing
the signed UIM rejection form on the policy. The MVFRL requires
that any such rejection form be signed by the first named
insured, here, Darla Toth. Toth claimed that John Toth, her
husband, signed both her name and his name on the form. The
trial court found the rejection form void since it was not, in
fact, signed by the first named insured. On appeal, the Superior
Court reverses. Under Pennsylvania law, the party asserting
forgery (here, Darla Toth) has the burden of proving the facts
upon which the forgery is based. Since Donegal received a form
bearing a signature which purported to be Darla Toth's signature,
the rejection form complied with statutory requirements and Darla
Toth had the burden of proving that the form was invalid. To
carry that burden, Toth had to establish that the signature was a
forgery, that it was placed there without her knowledge or
consent, and that she did not willing waive UIM coverage. The
case was remanded for further proceedings to resolve the factual
dispute as to whether John Toth signed on behalf of Darla Toth
with her permission (John claiming that he did, Darla claiming
that he did not).

Erie Insurance Exchange v. Baker, Pa., 972 A.2d 507 (2009)

Baker insured three vehicles with Erie with
$100,000/$300,000 stacked UIM coverage. Baker was injured in an
accident while operating an owned motorcycle insured by Universal

Underwriters, not Erie. Baker recovered liability limits from
the tortfeasor and also primary UIM coverage from Universal
Underwriters. Baker then sought stacked UIM coverage from Erie.

Erie denied coverage, citing a "household exclusion" which
avoided coverage for an insured while occupying a motor vehicle
the insured or a household relative owned but failed to insure
under the Erie policy. That type of "household exclusion" had
previously been upheld by the Supreme Court in Prudential v.
Colbert, Pa., 813 A.2d 747 (2002) and Eichelman v. Nationwide,
Pa., 711 A.2d 1006 (1998). Baker claimed those earlier decisions
had not addressed whether the "household exclusions" were, in
fact, disguised attempts to frustrate stacking rights for which
insureds had paid. A split Supreme Court rules that application
of the “household exclusion” does not involve stacking at all but
rather Erie's wvalid and unambiguous preclusion of coverage for
unknown risks for which it had not received a premium.
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O’Hara v. First Liberty Insurance Corporation, Pa. Super., 984
A.2d 938 (2009)

O'Hara, a resident of Delaware County, sued First Liberty in
Philadelphia for UIM benefits for an accident occurring in
Delaware County. The First Liberty policy had a venue clause
requiring that any suit against First Liberty be brought in
O'Hara's state and county of domicile. The trial court
transferred venue to Delaware County and O'Hara appealed. A
court in which venue is proper and which has jurisdiction (such
as Philadelphia in the present case) should decline to proceed
with the cause when the parties have freely agreed that
litigation shall be conducted in another forum where such
agreement is not unreasonable at the time of litigation. The
modern trend is to uphold enforceability of forum selection
clauses where those clauses are clear and unambiguous. Venue in
Delaware County was affirmed.

Pusl v. Means, Pa. Super., 982 A.2d 550 (2009), allocatur denied,
Pa., - A.2d - (2010)

Pusl was injured in an automobile accident and thereafter
brought suit against Means and brought a UIM claim against his
own insurance carrier. Pusl settled the UIM claim for $75,000
before the tort claim against Means went to trial. Means, though
aware of the UIM settlement, neither pleaded the settlement as an
affirmative defense nor presented evidence of the settlement at
trial. The jury returned a $100,000 verdict. Means thereafter
sought to amend his pleadings to raise the UIM settlement as a
setoff and to mold the verdict to reflect a $75,000 credit from
the UIM payment. Pusl objected, noting that Means knew of the
potential defense in advance of trial and that his failure to
plead and prove same resulted in a waiver. Pusl further claimed
that the UIM benefits, in any event, were a collateral source for
which Means could receive no credit or benefit. Both the trial
court and the Superior Court disagreed. Pleadings can be amended
at any time, even after trial, in the interest of justice. Means
could not even have known that the UIM settlement would be
relevant until after the jury in the tort case first returned a
verdict. Credit for the earlier UIM settlement was necessary to
prevent a double recovery to Pusl. When Pusl settled for
$75,000, the UIM carrier in return received Pusl's rights against
Means for $75,000 in damages. Means received no benefit from the
settlement since he was still exposed to a $75,000 subrogation
claim from the UIM carrier, regardless of whether the UIM carrier
elected to pursue it. The MVFRL under Section 1722 clearly
intends to prevent double recovery of the type sought by Pusl.



BAD FAITH

Gunn v. Automobile Insurance Company of Hartford, Pa. Super., 971
A.2d 505 (2009)

Gunn sued her carrier for both UIM benefits and bad faith
arising out of handling of the UIM claim. The carrier filed a
motion to sever and stay the bad faith claim, including
discovery, pending resolution of the UIM claim. The trial court
declined. The carrier appealed but a split panel of the Superior
Court determines that the collateral order doctrine prevents
review of the trial court order until the entire litigation is
concluded. Though the carrier claimed that bad faith discovery
would necessarily involve disclosure of work product and attorney
client material, the panel majority stated that such concerns
were merely speculative. The appeal was quashed.

Johnson v. Progressive Insurance Company, Pa. Super., 987 A.2d
781 (2009)

Johnson was in an automobile accident on 6/5/05. He settled
the liability claim for $25,000. On 7/27/06, he gave notice to
Progressive of a UIM claim. Progressive requested medical
records, including records on his five prior accidents.
Progressive also requested a statement under oath and an IME.
When discovery was completed, Johnson demanded the full $100,000
UIM limit, a demand he never reduced. Progressive offered
$30,000. The arbitrator awarded $75,000. Johnson thereafter
filed the instant bad faith claim. The trial court entered
summary judgment for Progressive and the Superior Court affirms.
Progressive never denied benefits but, instead, disputed the
amount of damages. Because Johnson refused to alter his $100,000
demand, the stalemate in negotiations was caused at least in part
by Johnson. The eventual award was a middle ground between the
offer and the demand. Such a dispute in damages occurs routinely
in UM/UIM claims. Awards also routinely fall at a number higher
than the offer and lower than the demand. That creates no
genuine issue of material fact with regard to bad faith and
summary judgment was accordingly appropriate.
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COMPENSATION

Good Tire Service v. WCAB (Wolfe), Pa. Cmwlth., 978 A.2d 1043
(2009)

Wolfe was injured in a work-related automobile accident and

received workers' compensation benefits. He brought a third-
party action which settled for $75,000. His attorney had a 40%
contingency fee agreement. At the time of the settlement, the
workers' compensation lien was $48,259. 1In recouping its lien,
the compensation carrier must reduce its recovery by a pro rata
share of costs and attorney's fees. Wolfe accordingly reduced

the lien payment to reflect the 40% (i.e., $30,000) agreed fee.
Counsel, however, did not receive a $30,000 fee, but had instead
voluntarily reduced his fee to allow Wolfe to receive more of the
settlement. The Commonwealth Court rules that the compensation
carrier's recovery can be reduced only by its pro rata share of
the fee actually received by plaintiff's counsel, not by a
hypothetical fee which might have been paid had the parties not
varied from the 40% contingency agreement.

Minto v. J.B. Hunt Transport, Pa. Super., 971 A.2d 1280 (2009)

Minto was involved in a serious work related accident while
driving a truck for J.B. Hunt Transport. Minto alleged that his
employer negligently destroyed and failed to preserve key parts
of the truck, including the seat belts, the brakes, and the black
boxes, causing prejudice to Minto in his attempts to sue
manufacturers of the truck and its component parts. The trial
court granted judgment on the pleadings to J.B. Hunt Transport.
The Superior Court reverses. Although J.B. Hunt Transport was
entitled to immunity against any Minto claims for injury arising
out of the accident, Minto was not suing for those injuries, but
rather for economic losses caused by his former employer's
destruction of evidence. Any such conduct occurred outside of
the course of employment and did not cause work related injuries.

Kulik v. Mash, Pa. Super., 982 A.2d 85 (2009)

Kulik arrived a half hour early for his shift at Sears. He
parked in the company lot and took a nap in his car. While
napping, his car was struck by Mash, a co-employee parking in the
same lot. Kulik sued Mash who raised workers' compensation
immunity as a defense. The Superior Court affirms summary

judgment for Mash. Even though not actually engaged in Sears
work, Kulik was considered to have suffered an injury "in the
course of employment" since the injury occurred on Sears'
premises at a reasonable time before the work period. Once an
employee is on the employer's premises, getting to or from the
workstation is a necessary part of employment and thus falls
within the scope of workers' compensation.
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Ranalli v. Rohm and Haas Company, Pa. Super., 983 A.2d 732 (2009)

Ranalli sued Rohm and Haas, claiming that his wife's brain
tumor, diagnosed in 2006, was caused by her exposure to chemicals
when working for Rohm and Haas between 1974 and 1980. Any
workers' compensation claim for the brain tumor under the
Workers' Compensation Act or the Occupational Disease Act was
barred by a 300 week statute of repose. Since no workers'
compensation remedy was available, Ranalli argued that workers'
compensation immunity did not apply and a tort claim could be
stated against Rohm and Haas. The trial court denied Rohm and
Haas Preliminary Objections but on appeal the Superior Court
reverses. Even if a work related injury is not compensable under
the act by virtue of a time limitation, the exclusive remedy and
immunity provisions still apply. Even allegations of fraud by
the employer are barred by the exclusivity provision of the act
unless the employer knew the employee had a disease and withheld
that information, causing an aggravation of the disease, facts
not present in the Ranalli claim.

_24_



